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SCHEDULES

IN EXERCISE of the powers conferred on the President of the Court of Appeal by section
16 of the Court of Appeal Act, the following Rules are hereby made —

Citation 1.
Interpretation 2.

Cap. 04:01

PART I - Preliminary

These Rules may be cited as the Court of Appeal Rules.

(1) In these Rules, unless the context otherwise requires —

“Act” means the Court of Appeal Act;

“appeal” includes an application for leave to appeal;

“appellant” means a party appealing from a judgment or applying for
leave in that behalf and includes the legal practitioner representing
him or her;

“Court” means the Court of Appeal;

“day”™ means a day of the week, but excludes Saturdays, Sundays and
public holidays;

“Judge” means a Justice of the Court appointed in terms of section 100 of the
Constitution;

“month” means a calendar month, or where the commencement date is a
day within a month, a period commencing on that date and ending
on the day of the following month immediately preceding that date;



“President” means the President of the Court, and in his or her absence the
senior resident Judge;

“record” means the aggregate of papers relating to an appeal (including the
pleadings, proceedings, evidence, documentary exhibits, rulings and
Jjudgments) required or agreed to be laid before the Court on the hearing
of the appeal;

“Registrar” means the Registrar of the Court, and includes any Deputy or
Assistant Registrar of the Court;
“respondent” — _

(a) ina civil appeal means any party (other than the appellant) cited or
joined as a party to the appeal and includes the legal practitioner
representing him or her; and

(b) in a criminal appeal, means the person who undertakes the defence of
the judgment appealed against; and

“week” means any seven siceessive calendar days, including Saturdays,
Sundays and public holidays.

(2) The application of these Rules shall be directed towards the fair and
expeditious hearing of all legally competent appeals, and to this end the Court
may in terms of rule 11(1) make such procedural orders as it deems proper in
the interests of justice.

PART II — General

3.(i) The date, time and venue of the sittings of the Court and the of
selection of the Judges of the Court required to attend at such smmgs shall be
determined by the President alone.

(2) Without prejudice to the generality of subrule (1), thcre shall, for the
hearing of substantive appeals, be two full sessions of the Court, commencing
in January and July of each year, or as determined by the President, which
shall be attended by all the Judges then available, and two short sessions of
the Court, commencing in April and October of each year, or as determined by
the President which shall be attended by all resident Judges then available, and
such non-resident Judges, if any, as the President may nominaie.

(3) There shall in addition be four application sessions of the Court held in
February, May, August and November of each year, or as determined by the
President, which shall be attended by the Judges nominated for that purpose
by the President and at which shall be heard subrule (6) applications and also
such limited number of substantive appeals, if any, as the President may direct.

(4) The Registrar shail by no later than 30th November in each year cause to
be published in the Gazeire the proposed dates of each session for the following
year.

(5) The Registrar shall in addition no later than three weeks before the star
of each session other than application sessions cause to be published in the
Gazette confirmed session dates, and the list of cases proposed to be heard
in that session, and shall thereafter (or as soon as practical in the case of
application sessions) cause to be delivered to all parties a Notice of Hearing for
Roll-call and the roll showing dates of hearing of each appeal or application.

(6) Applications for leave, for condonation, for dismissal , for re-instatement,
or for other permissible relief shall normally be listed for hearing at application
sessions or as directed by the President.
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Postponements

Judgments

(7) Urgent appeals may be enrolled for hearing between sessions with the
leave of the Court for good cause shown.

(8) Save in exceptional circomstances applications for a stay of the
execution of a judgment or decision pending appeal shall be made in the first
instance 1o the court below, and may be made to this Court only following
refusal by the court below.

(9) The President may, after consulting the Chief Justice, empanel one or
more Judges of the High Court to sit in a session or in any part thereof, or in
any urgent or other appeal, if he or she considers it appropriate to do so.

(10) Each session of the Court shall commence with a general roll-call to be
attended by parties or their counsel at which hearing dates shall be confirmed
by the Court for each appeal or application to be heard during that session.

(11) Any defects or omissions in the publication of any appeal or appeals
under subrules (4) and (5) shall not affect the validity of the outcome of any
such appeal.

4. Counsel appearing before the Court shall be soberly and neatly dressed,
in dark suit, dark blazer and tousers or skirt, with white buttoned shirt or
blouse, white bib and black gown, with or without waistcoat.

5.(1) Postponements with the consent of all parties shall be entertained
upon application from the bar at roll-call, with notification to be made to the
Registrar as early as possible, before the roll-call date, to enable other appeals
to be listed.

(2} Opposed applications for postponement shall be brought on affidavit and
may be heard by the President or a single Judge nominated by the President on
any day prior to the roll-call, fajling which they shall be heard on the allocated
date for the appeal, with all parties to be prepared to argue the appeal in person
or by counsel on the filed heads of argument should postponement be refused.

(3) Thewunavailability of counsel, for reasons other than sudden emergency,
shall not in the normal course be a ground for the postponement of an appeal
save by consent, it being the responsibility of litigants to procure the services
of counsel who are available to argue the appeal.

. (4) Notwithstanding subrule (3), the Registrar shall make reasonable
efforts to accommodate senior counsel as to hearing dates in complex matiers
provided that notification of dates convenient to all counsel is made to the
Registrar at the earliest possible date, and in any event not less than one week
before the roll-call,

6. (1) The judgment of the Court shall be pronounced by the President or
by such other Judge of the Court as the President may direct.

(2) Judgments shall be delivered either at the hearing, or en the final day
of the session, or, exceptionally, may be reserved, but reserved judgments shall
normally be delivered by no later than the roll-call date of the next session.

(3) In the absence of the compiling Judge, his or her judgment may be
delivered by another Judge nominated by the President.

(4) Any Judge empanelled to hear an appeal may record his or her own
opinion or comments ¢ither concurring or dissenting.

(5) A judgment or dissenting opinion shall be signed by the compiler
and each member of the presiding panel who agrees therewith; and where a
member of the panel is absent when the judgment or opinion is completed, he
or she may signify his or her agreement or dissent after reviewing the draft by
transmitting the signature page by electronic mail or by facsimile; or he or she
may authorize another member of the panel to sign on his or her behalf.



7.(1) The Registrar’s office shall be open for service of documents and
other matters between 8.00 am and 12.30 pm, and between 2.00 pm and 3.00
pim on all days other than Saturdays, Sundays and public holidays.

(2) In urgent or exceptional circumstances the Registrar may in his or her
discretion or at the direction of a Judge accept documents for filing outside of
the hours and days referred to in subrule (1).

(3) All documents filed at the Registrar’s office shall be date stamped and
endorsed with the time of receipt and the name and signature of the receiving
officer. :

(4) Save where the Rules otherwise dictate, the Registrar may refuse to
accept any document tendered for filing which in his or her opinion does not
comply with the Rules, but shall retain on the file a date stamped copy of such
document endorsed by him or her with the fact of and his or her reason for
non-acceptance: .

Provided that if corrected and compliant documents are¢ submitted
within one week thereafter, such submission shall not be deemed by virtue
only of the initial rejection to be out of time.

(5) The Court shall not be bound to admit or enforce non-compliant
documents by reason only of their acceptance for filing by the Registrar,

(6) Documents filed for court purposes are public documents and may be
inspected by any person in the presence of the Registrar, who may permit
copies to be made in his or her presence and upon payment of the prescribed
fees.

(7} No court record shall be removed from the court premises by any party
save with the aunthority of the Registrar upon proper arrangements being made
for its security.

(8) Documents filed as part of the court record shall not thereafter be
destroyed or withdrawn from the official court file,

(9) Documents presented for filing shall be signed and dated by the
presenting party or the legal practitioner representing him or her, save that a
photocopy, a facsimile copy, or a printed electronic copy may be provisionally
accepted, subject to replacement by an original within one week thereafter.

8. (1) The fees set out in Schedule | shall be payable in respect of the
matters to which they relate, either in cash payable to the revenue office before
filing or, where practicable, by affixing postage revenue stamps to the filed
document.

(2) Neither the Attorney General, the Director of Public Prosecutions, nor
their representatives shall be required to pay the fees set out in Schedule 1.

(3) No fees shall be chargeable in respect of ¢criminal appeals and criminal
applications.

(4) The fees and allowances payable to legal practitioners in connection
with appeals before the Court shall be as set out in Schedule 2:

Provided that the Taxing Master shall on every taxation allow such
costs, charges and expenses as appear to him or her to have been necessary or
proper for the attainment of justice or for defending the rights of any party,
but, except as against the party who incurred them, no costs shall be allowed
which appear to the Taxing Master to have been incurred or increased through
duplication, over-caution, negligence or mistake, or by payment of a special
fee to a legal practitioner or by other unusual expenses.

Filing of
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Registers

(5) Where, in the opinion of the Court, more than one legal practitioner has
been necessarily engaged in the performance of any of the work covered by the
tariff, then in such a case the Court shall allow full fees as set out in the tariff
in respect of one legal practitioner, two-thirds of such fees for the second legal
practitioner, and haif of such fees for the third and any other legal practitioner:

Provided that ¢ach legal practitioner who has been necessarily engaged
in the case shall be allowed his or her full travelling and subsistence allowances
as set out in the tariff.

9.(1) The Registrar shall keep, both clectronically and in a permanent
bound volume —

(a) aCriminal Appeals Register; and

(b) aCivil Appeals Register.

{2} The following particulars shall be entered in the Civil Appeals Register —

(a} the number of the appeal and the names of the parties;

(b) the date and nature of the decision appea]ed against, mcludmg the name
of the Judge a quo;

(¢) the date of filing of the Notice of Appeal or application for leave to appeal;

(d) the date of filing of the notice to oppose or other response, any;

(¢} the date of settlement of record and security for costs;

(/) the amount and deadline for payment of security for costs and costs of
a record of appeal;

(g) the date of receipt of security and costs;

(7 the date of receipt of the duly assembled record for the appeal;

(i) the date of hearing of the appeal or application for leave to appeal with
a note of any postponement; and

() the date of judgment, the name or names of the Judges of Appeal and
the result of the appeal or application for leave to appeal.

(3) The following particulars shall be entered in the Criminal Appeals

Register -

(a) the number of the appeal and the names of the parties;

(b) the date and nature of the decision appealed against, including the
name of the Judge a quo; _

{c) the date of filing of the notice of appeal or application for leave to
appeal; '

(d) the date of receipt of the transcribed record of proceedings;

(e) the date of hearing of the appeal or application for leave to appeal with
a note of any postponement;

(H the date of judgment, the name or names of the Judges of Appeal, and
the result of the appeal or the application;

(g) where leave is given, the date of the hearing of the substantive appeal,
with a note of any postponement, and the particvlars of the Judges of
Appeal and the outcome, as in paragraph (f) above; and

(i) in the case of confirmation of the imposition of the death penalty, the
date of returm of the record to the Judge a quo for his or her report under
the Constitution. _

(4) The Registrar may delegate the keeping of the registers but shall no later
than one week after the close of each session andit and update the registers, and
provide the President with aged lists of outstanding civil and criminal appeals,
categorised as awaiting settlement of security for costs, awaiting transcription
of the record, and awaiting hearing.



10. The forms set out in Schedules 3, 4 and 35 shall, with necessary
adjustments according to the circumstances, be used in all cases where such
forms are applicable.

11. (1} The Court may exceptionally, either mero motu or on application,
extend the time set for doing of anything to which these Rules apply, or may
direct or condone a departure from these Rules in the interest of justice.

(2) Any application for the urgent hearing of an appeal, for leave to appeal,
for extension of time, for condonation, for re-instatement, for stay of execution,
for directions or for any other purpose permitted by these Rules, shall be made
on notice to the other party or parties and shall be supported by an affidavit
setting forth good and substantial reasons for the application and, where the
application is for leave to appeal, for leave to file an appeal out of time or for
an expedited appeal, the affidavit shall be accompanied by the proposed notice
and grounds of appeal, which shall prima facie show reasonable prospects for
success should leave be granted.

(3) Two copies of any application made in terms of subrule (2) shall be filed
with the Registrar.

{4} The respondent to any such application may within two weeks of
service {or such shorter time as may be indicated in urgent applications) file
and serve a notice of opposition accompanied by an affidavit setting out his or
her grounds for such opposition.

(5) Any application under this rule may be heard by the President or by a
single Judge of the Court designated by the President.

(6) The President or such Judge may grant or refuse such application, or
may refer it to the Court for determination, or may make such order or give
such directions, including orders for costs, as he or she deems appropriate.

{7) Where leave is given for the urgent hearing of an appeal directions shall
be given on expedited preparation of the record or necessary parts thereof, on
time for response, on the filing of heads of argument, and on the allocation of
a date for the hearing of the appeal.

12. (1) The President may mero moti, on request, or on application, issue
practice directives from time to time, or give such directions on matters of
practice, procedure, or relating to the disposal of any application or appeal or
interlocutory matter as the President may consider just and expedient.

(2) The President may merc motu, on request, or on application, correct
patent errors apparent on the face of any judgment or order of the Court.

(3) Any power or authority vesting in the President in terms of these Rules
may be exercised by a Judge or Judges designated by the President for that purpose,

13.(1) Any reference in these Rules to an address for service means an
address within Botswana where any notice, pleading, order, summons, warrant,
proceeding or written communication, if not required to be served personally,
may be left, or to which these may be sent, and shall, where this is available,
include an electronic mail address and a facsimile number.

(2) Where, under these Rules, any person has given an address for service,
any signed and dated notice, pleading, order, summons, warrant, proceeding
or other written communication which is not required to be served personally,
shall be sufficiently served upon that person if it is left at that address or sent by
registered post to that address (in which case it shall be deemed to have been
received three days after dispatch), or if it is sent to that address by electronic
mail or by facsimile transmission, in which case unless the contrary is proved,
it shall be deemed to have been received on the date of dispatch.
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(3) Where, under these Rules, any notice, pleading, order, summons,
warrant, proceeding or other application to the Court, or to the court below, is
required to have an address for service endorsed on it, it shall not be deemed to
have been properly filed unless such an address is endorsed on it.

(4) A person desiring to change his or her address for service shall notify
in writing the Registrar and all other parties to the appeal. .

(5) Where any person has given the address of a legal practitioner as his
or her address for service and the legal practitioner is not, or has ceased to be,
instructed by him or her for the purpose of the proceedings concerned, it shall
be the duty of the legal practitioner to inform the Registrar and all other parties
by written notice as soon as may be that he or she is not authorised to accept
service on behalf of the client, and if he or she omits so to do he or she may be
ordered to pay any costs occasioned thereby.

(6) Upon his or her withdrawal, a legal practitioner shall provide the
Registrar and all parties to the appeal with a new and full address for service
in respect of his or her client, and until he or she has done so service on the
existing address for service shall be proper service under these Rules.

(7) No legal practitioner shall withdraw his or her representation in any
appeal after publication of that appeal for hearing in terms of rule 3(4) unless
he or she is replaced by a legal practitioner {or self-actor client) who is prepared
to argue the appeal during the notified session.

(8) Where, under these Rules, any notice, pleading, order, summons,
warrant, proceeding or other written communication is required to be served
personally, it shall be sufficiently served if it is served in the manner prescribed
for personal service under the Rules of the High Court.

14. (1) A natural person may appear and be heard in his or her appeal on his
or her own behalf or by legal practitioners duly admitted to practise before the
court, while companies and other artificial persons having capacity to litigate
may appear only through duly admitted legal practitioners.

(2) A legal practitioner engaged to prosecute or defend an appeal shall file
a power of attorney authorising his or her appearance together with his or her
notice of appeal, netice of opposition, or notice of cross-appeal as the case may
be, or thereafter if he or she is engaged after these steps have been taken.

(3) Where the appellant or respondent is not a natural person, the power
of attorney shall be accompanied by a resolution authorising the appeal or
defence, and the appointment of the legal practitioner.

(4) Notwithstanding subrules (2) and (3) —

(a) the Attorney General and the Director of Public Prosecutions and
members of their litigation and prosecutions divisions, shall not be
required to file resolutions or powers of attorney in their represeniation
of the Government, the State, or public officers cited in their official
capacity; and .

(b) counsel appointed to represent appellants in criminal appeals on a pro
deo basis shall not be required to file powers of attorney.

(5) Subjecttorule 13 (7) —

{a) save in exceptional circumstances, no legal practitioner representing an
appellant or a respondent in an appeal in any session shall withdraw his
or her services after the publication of the roll for that session in the.
Gazette; and :



(b) any withdrawal thereafter shall be permissible only with the leave of the

Court, which may be granied by a single Judge. for good cause shown.

15. (1) Any party with a substantial interest in any appeal before the Court Amicus curiae
may, with the written consent of all parties to the appeal, and with the leave of Svbmissions
the President, be adimitied to the case as an amicus curiae on such conditions
as the parties or the President may impose.

(2) The President may grant such leave if he or she is satisfied that the
applicant has sufficient interest in the case and has useful legal arguments to
advance which do not duplicate those of the parties to the appeal.

(3) An application for admission as an amicus curige shall be made in
writing to the President no later than three weeks before the hearmg of the
appeal and shall —

{a) briefly describe the interest of the applicant in the proceedings;

(b) identify the position to be adopted by the amicus curiae in the procecdings;

(¢) briefly set out the legal submissions to be advanced, their relevance, why

they will be useful to the Court, and how they differ from the subimissions of
other parties; and

(d) be accompanied by the written consent of all other parties to the appeal

to the applicant’s admission.

(4) An order granting leave to be so admitted shall specify the date by
which written submissions are to be filed and served on the other parties, and
any conditions of such admission.

(3) An amicus curiae shall be limited to and shall not add to the record on
appeal, shall not present oral argument unless ordered or permitted to do so by
the Court; and shall not repeat arguments already advanced by parties to the appeal.

(6) An amicus curige shall not be entitled to any costs for arguments
presented but any costs incwited by a successful party arising from: the
intervention of the amicus curiae may be recovered from the amicus curiae if
$0 ordered by the Court.

(7} Notwithstanding the provisions of this rule, the Court may at any time
request the Attomey General or any legal practitioner to appéar or provide a
brief as an amicus curiae on a pro deo basis.

PART Il — Civil Appeals

16. This Part shail apply 10 appeais from the High Court, the Industria]l Application
Court or any other tribunat from which appeals he to the Court in civil cases,
and to matters related thereto.

17.(1) Where an appeal lies 1o the Court as of right, such appeal shall Appeais asof
be instituted in the form of a notice of appeal signed by the appellant or the "™
legal practitioner representing him or her, and the appellant shall deliver, or
cause to be delivered, such notice to the Registrar of the court below and
shall immediately thereafter serve a court stamped copy of such notice on the
Registrar of this Court and on each respondent.

(2) The Registrar shall, subject to the provisions of these Rules, date and
register such notice on receipt thereof.

18.(1) A notice of appeal shall set forth the grounds of appeal and shall Notice of
state the exact nature of the relief sought and the names and addresses of all 2ppeal
parties directly affected by the appeal, and shall also have endorsed on it an
address within Botswana for service.
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(2) If the grounds of appeal allege misdirection or error in law, the
particulars and nature of the misdirection or error shall be clearly stated.

(3) The notice of appeal shall set forth concisely and under distinct heads the
grounds vpon which the appellant intends to rely at the hearing of the appeal
without any argument or narrative, and these shall be numbered consecutively.

(4) Ne ground which is vague or general in texms or which discloses no
reasenable ground of appeal shall be permitted, and any ground of appeal or
any part thereof which is not permitted under this rule may be struck out by the
Court on its own motion ot on application by the respondent.

(5) Notwithstanding subrule (4), where a judgment or decision is handed
down and the reasons therefor are reserved, holding grounds couched in
general terms may be filed, and shall not be rejected or struck out provided
that these are supplemented by fully compliant grounds of appeal thereafter in
terms of rule 25(1).

(6) The appellant shall not, without the leave of the Court, urge or be heard -
in support of any ground of appeal not mentioned in the notice of appeal, but
the Court may in its discretion allow the appellant to amend the grounds of
appeal upon payment of the fees prescribed for making such amendment and
upon such terms as the Court may deem just.

{7) Notwithstanding the foregoing provisions, the Court in deciding the
appeal shall not be confined to the grounds set forth by the appellant:

Provided that the Court shall not, if it allows the appeal, rest its-decision
on any ground not set forth by the appellant unless the respondent has had
sufficient opportunity of contesting the case on that ground.

19. (1) A notice of appeal shall be filed within six weeks of the date of the
Jjudgment or decision appealed against,

(2) Neither the Registrar of the court below nor the Registrar shall accept or
register any notice of appeal which is presented after the expiration of the said
period unless leave to appeal out of time has been previously obtained from
this Court.

(3) Anotice of appeal which is preseated out of time without leave shall be
endorsed as being out of time, shall be date stamped, and shall be returned to
the presenter, with a similarly endorsed and date stamped copy to be retained
on the file of the court below.

(4) An application for leave to appeal out of time may be filed on notice
at any time within three months of the date of the judgment or decision
#ppealed against but shall not be granted unless in the accompanying affidavit
an acceptable reason for the delay is advanced and uniess the appeal has
reasonable prospects of success.

(5) No application for leave filed thereafter shall be granted unless there are
exceptional circumstances acconnting for the delay, and very strong prospects
of success are shown. .

(6) An application for leave to appeal out of time shall be accompanied by
the proposed notice and grounds of appeal.

(7) When leave to appeal out of tirne is granted, a copy of the order granting
such leave shall be annexed to the notice of appeal, and the notice and grounds
of appeal filed with the application shall stand as being duly filed.

(8) The officer receiving a notice of appeal or an application for leave shall
notify the Judge whose decision is intended to be appealed, of such appeal, for
his or her information.



20. (1) Where an appeal lies only by leave of the Court or of the court below  Appeals by
an application shall be made on notice of motion stating shortly the grounds leave
upon which the application is made, such application shall be supported by
an affidavit deposing to all relevant facts, and shall be accompanied by the
proposed notice and grounds of appeal.

(2) Where the application is to this Court, the affidavit shall in addition
state, where applicable, that leave has been refused by the court below, and
shail have anncxed the judgment of the court below and the order or riling
refusing leave.

(3) Any respondent wishing to oppose such application shall file and serve a
notice of opposition accompanied by an affidavit setting out his or her grounds
of opposition within two weeks of receipt of the notice of motion.

(4) If leave to appeal is granted, a copy of the order granting leave shall
be annexed to the notice of appeal, and the notice and grounds of appeal filed
therewith shall stand as if duly filed and served on the date upon which leave
is granted.

21.(1) Every person who by virtue of service on him or her of a notice of Notice in
appeal becomes a respondent to any appeal shall within three weeks of such ™00
service file with the Registrar of the court below, and serve on the Registrar of
this Court, on the appellant, and on any further respondents a notice of his or her
intention to oppose the appeal, or to abandon the judgment appealed against,
or to cross-appeal, or to raise preliminary points, or to abide the decision of the
Court, as the case may be, and shall include in such notice a full and sufficient
address for service and, where applicable, grounds of cross-appeal, or reasons
why the judgment appealed should be varied or affirmed on different grounds,
or particulars of preliminary points to be raised. '

(2) If any respondent fails or omits to file such notice or to provide an
address for service, it shall not be necessary to serve on him or her any other
proceedings in the appeal or any notice of hearing thereof’

Provided that if a respondent is present thereafter at the appeal either in person
or by counsel, the Court may, if in its view the interests of justice so require,
permit the presentation of oral argument in opposition to the appeal.

(3) Save as otherwise provided, the provisions of these Rules relating to
appeals shall mutatis mutandis apply 1o cross-appeals.

22.(1) Upon the expiry of the time for response granted in terms of rule Regiswar’s
21(1) or upon receipt of the response, whichever may be earlier, the Registrar Summons
of the court below shall —

(a) inthe case of appeals from any court or tribunal sitting in the southern

region of Botswana forthwith forward the full original file of proceedings
to the Registrar of this Court; and

(by in the case of appeals from any court or tribunal sitting in the northern

region of Botswana forthwith forward the full original file of proceedings
to the Registrar of the Francistown High Court assigned to settle Court
of Appeal records. .

(2) The Registrar of this Court or the assigned Registrar, as the case may
be, shall, within two weeks of receipt of the file of proceedings, summon the
parties upon reasonable notice to appear before him or her to —

(a) settle the documents to be included in the record of appeal;
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(b) fix the amount to be paid by the appellant to cover the estimated cost
of transcribing (where necessary), making up and forwarding the record
of appeal, calculated at the prescribed rates, being the full cost of one
copy for the appellant and one fifth of the cost of each of the further
five copies required to be produced, provided that photocopying
charges shall be met in full at the prescribed rates;

(¢) fix the amount to be provided by the appellant as security for the
respondent’s costs of the appeal, and determine the manner in which
this is to be provided; and

(d) seta date by which security is to be so provided and by which the cost
of the record is to be paid.

(3) No security for costs nor transeription costs shall be required from

any respondent who cross-appeals.

(4) The Registrar shall, whether any of the parties aitend or not, provnded
that notice has been duly served upon each of the parties who filed an address
for service, proceed to settle and determine these matters in accordance with
the Rules. _

(5) The Registrar shall forthwith issue an order stating his or her
determination of the cost of the record, the amount of security required, and
the manner in which this is to be provided, together with the deadline date for
compliance and shall deliver such order to the party or parties attending for
settlement.

(6) If either or both parties fail to attend, and the determination is made in
their absence, the Registrar shall forthwith serve a copy of the order upon the
parties to the appeal who failed so to attend.

{7) In settling the record the Registrar and the parties shall endeavour to
exclude all documents and parts thereof (if lengthy) which are not relevant
or required for the determination of the appeal and shall avoid duplication of
documents, 50 as to minimize the bulk of the record.

(8) Norecord need be kept ortranscribed of oral exchanges between counsel,
or between the Court and counsel or of oral arguments made or presented by
either side in the Court below, or in any Court or tribunal of origin, unless a
contemporaneous electronic or mechanical record has been kept.

(9) The Reglstrar shall ensure that the record and all documents included
therein are in the English language, and that any docoments in any other
language are accompanied by true translations thereof into the English
language, such to be provided by and at the cost of the party who introduced
such document into the record.

(10) If the Registrar or any party objects to the inclusion of any document
on the grounds that it is unnecessary and any other party insists upon its
inclusion, such document shall be included, but shall be endorsed as having
been objected to as unnecessary, and such endorsement may be considered in
any taxation of costs consequent on the appeal.

23. (1) No record of appeal shall be transcribed or made up before the
estimated costs thereof (which shall be a final charge) have, where payable,
been paid in full and due security for costs has, where ordered, been provided
in the manner directed by the Registrar.



(2) Upon receipt of the cost of the record and upon provision of the required
security (or forthwith, upon determining that these do not apply), the Registrar
shall, where evidence was taken in the court below, return the full file of
proceedings together with a list of the documents required to be included
in the record of appeal to the Registrar of the court below, for the record to
be transcribed and compiled by the Court Reporter who recorded the trial,
and shall make a note on the Civil Register of the date upon which, and the
responsible Court Reporter to whom the record was returned.

(3) The Registrar of the court below shall notify the concerned Judge of
the appeal, and the Judge and such Registrar shall procure that one copy of the
record in such a case is transcribed, made up and returned to the Registrar of
this Court by no later than six months after the delivery to him or her of the
file of proceedings, and shall return therewith the full file of proceedings in the
court below,

(4) Where no evidence was taken in the court below the Registrar of this
Court shall cause the record as settled to be assembled forthwith upen due
receipt of security for costs and costs of the record.

(5) After compilation, or upon receipt of the transcription from the court
below, the Registrar of this Court shall forthwith procure that the record is
completed by —

(a) assembling the record as agreed in the case of a received transcription;

(b) inserting a certificate under his or her hand that due security has been
provided, that the costs of the record have been paid, and that the record
is, so far as he or she is aware, complete as settied with the parties, and
adding a note of any information which may be useful to the court
relating to delay or difficulties encountered in preparing for the appeal;

(c) inserting any relevant documents or pleadings duly filed after settlement
of the record, endorsed with the date of such insertion and the name of
the party requiring their insertion;

(d) paginating the record, and dividing this, wherc necessary, into manageable
binders, each containing no more than 250 pages, but all such binders to
be marked with volume numbers, and 1o have continuing pagination
referring back to a single index in the first volume, and sub-indices in
subsequent volumes;

(e) including a full index, and any necessary sub-indices; and

(f} prepaning the necessary number of copies required for this Court and
all parties.

(6) Upon completion and binding of the record the Registrar shall forthwith
cause one copy thereof to be delivered to the appellant and to ¢ach of the other
parties to the appeal:

Provided that only one copy of the record need be delivered to more than
one appellant represented by the same lawyer or to more than one respondent
represented by the same lawyer. '

(7) The Registrar shall, upon completion of the record, and subject to rile
27, list the appeal for hearing in its turn, or as directed by the President,

(8) Legitimate additions to the record may be made at the request of the
parties or any of them or at the direction of a Judge at any time before the
hearing of an appeal, and in each case copies of the added page or pages and
an amended index shall be delivered to all parties to the appeal and shall be
included in all court copies of the record:
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Provided that no evidential matter that was not before the court below
shall be so added, save with the leave of the Court granied in terms of rule 32.

(9) No additions to or amendment of the record shall be made at the request
of the parties later than one week after receipt thereof from the Registrar, save
with the leave of a Judge.

24.(1) The appellant shall, within such time as the Registrar shall fix,
provide security for costs in the manner directed by him or her, being either by
a cash deposit of the required sum, or by the lodging of a bond, with or without
sureties, acceptable to him or her properly securing the unconditional payment
on demand of the sum so secured upon the dismissal or withdrawal of the
appeal: :
Provided that no security for costs or costs of preparation of the record
shall be required from the Attorney General or from the Director of Public
Prosecutions or from the Law Society of Botswana or from a person who has
leave to appeal as a pauper in respect of appeals brought by any of these in their
official or permitted capacity.

(2) If the appellant fails to provide the required security for costs or to
pay the estimated cost of the record by the date set by the Registrar for such
provision or payment the Registrar shall, on notice to the parties, list the appeal
for dismissal at the next session of the Court. N

(3) The Registrar shall not, unless leave has been granted by the Court,
accept or receive any security for costs or record costs tendered . after the
deadline date set by him or her but shall endorse on the order setting that date
that lodgement or payment was tendered and declined out of time, recording
the date of such tender. '

{4) On the calling of an appeal for dismissal in terms of subrile (2) the
Court may, if it is satisfied that the appellant was aware of the security or sum
required and of the deadline date, and no application for condonation of late
tendering, or for extension of time for lodgement or payment has been filed,
dismiss the appeal; or, if not so satisfied may strike it from the roll; or it may
make such other order as justice demands, including an order for costs. '

(5) An order dismissing the appeal shall, subject to subrule (6) be final,
while an appeal which has been struck from the roll may be re-installed upon
good cause being shown in an application brought on notice to all other parties
to the appeal.

(6) No application for reinstatement filed more than six weeks after the
striking out of an appeal, or filed at any time following dismissal, shall be
entertained save in exceptional circumstances and where no fault is attributable
cither to the appellant or to his or her legal representative.

(7) Where an application for condonation of late filing of security for costs
or for reinstatement of an appeal is refused, the Judge may, if he or she considers
this to be in the interests of justice, dismiss the appeal, with or without costs.

25.(1) An appellant may amend his or her grounds of an appeal and a
respondent may amend his or her notice in response, at any time within
two weeks of the filing of the notice in response or of the expiration of the
time allowed for such response or of the furnishing of written reasons for its
judgment or decision by the Court below, whichever shall be later, by filing
with the Registrar of the court below and with the Registrar of this Court and
serving on all other parties a notice of such amendment. '



{2) No amendment of the grounds of appeal or of the notice in response
shall be allowed thereafter save with leave of the Court or of a single Judge
designated by the President on good cause shown.

(3) An appellant may at any time abandon or withdraw his or her appeal
wpon notice to the Registrar and to the other parties, in which event the
appellant shall be liable for all costs up to the date of service of such notice on
the respondent or respondents, and the appeal shall be deemed to be dismissed,
such dismissal to be entered by a Judge in Chambers, or by the Court if the
withdrawal is made at roll-call or at the hearing.

(4) The abandonment or withdrawal of an appeal shall not bar the pursuit by
the respondent of a duly filed cross-appeal.

(3) The parties may atany time settle an appeal by filing a joint memorandum
of settlement signed by them which may include abandonment or withdrawal
of the appeal, or cross-appeal, abandonment of the judgment of the court below
or any part thereof, agreement as to costs and disposal of the filed security, and
any other lawful matter, in which event the parties may have the memorandum
made an order of court by the President or a Judge designated by him or her
and the appeal and any cross-appeal or other response shall be deemed to be
concluded.

26. Atany time before the hearing of an appeal or an application any party
to the appeal or application may file with the Registrar and serve upon the other
parties a notice that he or she does not wish to be present in person or by a legal
practitioner at the hearing of the appeal or application, which notice shaH be
accompanied by the arguments (if any) that he or she desires
to submit to the Court, the appeal or application shall thereupon be dealt with
as if the party had appeared.

27.(1) In every civil appeal the appellant shall, as soon as possible after
delivery to him or her of the record of appeal, but in any event no later than six
weeks after such delivery (unless an earlier date is directed by the Registrar),
serve on the respondent his or her full heads of argement and file with the
Registrar six copies thereof, which shall also have attached a list of
the authorities to be relied upon with the relevant passages therein identified.

(2) The heads shall deal concisely with each ground of appeat or preliminary
point raised, shall be accompanied by a list of authorities to be relied upon,
with the relevant passages therein identified, and shall not, without the leave of
the Court, deal with issues or grounds of appeal not notified in the notice and
grounds of appeal already filed.

(3) The respondent shall as soon as possible, but in any event by no later
than four weeks after receipt of the appellant’s heads (or by such earlier date
as may be directed by the Registrar), serve upon the appellant his or her full
heads of argurent in reply, and shall at the same time file with the Registrar six
copies of these heads, which shall also have attached a list of the authorities to
be relied upon with the relevant passages therein identified.

(4) Service or delivery of heads other than in accordance with the aforegoing
subrules shall require the leave of the President, sought in writing through the
Registrar.

{5) All heads of argument shall bear the name of the author thereof, and of
the law firm acting, and shall be signed by or on behalf of the author.
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(6) Save in the case of appeals authorised for hearing on a basis of urgency,
the date of filing of the appellant’s heads of argument shall normally determine
the priority of each appeal for the purpose of listing and enrolment for hearing,
notwithstanding the date of initial filing of the notice of appeal.

(7) Subject to any directions of the President to the contrary which he or she
deems necessary to ensure the smooth flow and expediticus hearing of appeals
no appeal shall be listed for hearing until the heads of both, or all arties, as the
case may be, have been filed with the Registrar:

Provided that if the respondent fails to file and serve his or her heads
within the time allowed, the appeal shall be enrolled and shall proceed on an
unopposed basis, subject to the right of the Court to permit oral argument in
reply 1o be presented at the hearing by the respondent or by his or her counsel.

(8) The Court may, in its discretion, require or allow the filing of
supplementary heads of argument by any party in the interests of justice.

(9) Should the appellant fail to file heads within the time allowed, the
Registrar shall list the appeal for dismissal for want of prosecution and the
provisions of rule 24 shall apply as if reference was there made to heads of
argument, rather than to security for costs.

28.(1) At any time after delivery of the appeal record and before the
hearing of a civil appeal there may be filed a request signed by all the parties
to the appeal or their legal representatives that the appeal be referred to a Court
annexed mediation with a view to the consensual resolution of the appeal:

Provided that no appeal involving constitutional arguments or statutory
interpretation shall be settled by mediation, unless arguments relating to such
matters are no longer pursued by the parties,

(2) If the President is of the view that the appeal is susceptible to mediation
he or she shall, upon receipt of such application, nominate a Judge of the Court
to conduct the mediation. _

(3) At the hearing of any appeal the Court may, without prejudice to its
usual powers, indicate to the parties its view that a Court annexed mediation
may be fruitful and, if the parties all agree, it may postpone the appeal and
direct such mediation, whereupon the President shall nominate a Judge of the
Court to cenduct the mediation.

(4) No party to any appeal shall be compelled to submit to or to participate
in a Court annexed mediation unless he or she has agreed thereto in writing
or has signified his or her consent thereto in person or through his or her legal
representative in open court. ' '

(5} No Judge who has been empanelled to hear an appeal shall be eligible
to mediate in such appeal, and no Judge appointed to mediate an appeal shall
be eligible to be empanelled to hear the appeal should the mediation fail.

{(6) Upon his or her nomination as a mediator the Judge shall be supplied
with a copy of the appeal record and shall, after consultation with the parties or
with counsel —

(a) setatime limit of no more than three weeks for the filing of mediation

briefs by each party;

(b) set atime and venue for a mediation conference to be held by the Judge
with counsel and their clients, or persons duly authorised to settle the
outcome of the a ppeal in their principal’s interests, which conference
shall be held between sessions of the Court; and

{c) issue an order in terms of paragraphs (a) and (b} to be served upon the
parties.



(7) Each party shall deliver to the Judge’s clerk, within the time allowed, a
mediation brief in a sealed envelope marked “confidential” which —

(@) shall be no more than four pages in length;

(b} shall set out that party’s view of the real issues of substance between

the parties and his or her view of an acceptable outcome;

(¢) may contain details of personal issues and facts not contained in the
record, but which may be relevant to the relations between the parties,
or the resolution of the dispute;

() shall not contain legal arguments; and

(¢} may propose solutions to the dispute which would not be available to
the Court on appeal. _

(8) The mediation briefs shall not be entered in the appeal record, shall be
kept confidential to the mediator Judge, shall not be served on the other party,
and their contents shall not be revealed to the other party save with the consent
of the author party, or to the extent so authorised.

(9) The mediation conference shall be conducted by the Judge in an informal
atmosphere, with no requirement for counsel to robe, in his or her Chambers or
at such other location as he or she may determine, with a view to facilitating a
settlement of the issues between the parties ahead of the appeal.

(10} In conducting the mediation it shall be open to the Judge to consult
with the parties and their counsel separately on a confidential basis, or jointly,
to convey competing proposals, to suggest alternative routes to resolving the
conflict, and generally to promote a settlement in a fair and impartial manner.

(11} Where possible, the mediation conference shall be concluded in a

single sitting, but exceptionally it may be adjourned by the Judge of his or her

own motion or at the request of any of the parties.

(12) No court fees or mediation charges shall be payable, but the attendances
of counse]l may be billed and claimed inter se in the normal way.

(13) No record of the proceedings at a mediation conference shall be kept,
and nothing said or revealed at such a conference may be used in evidence or
disclosed by the Judge or any of the parties to any third party, and in particular
to the panel of Judges hearing the appeal, should the mediation be unsuccessful.

(14) The mediator Judge may assist, where appropriate, with the drafting of
a settlement memorandum, and if the mediation is successful, the settlement
memorandum which may relate to all or part of the appeal shall be typed up and
signed by the parties and their representatives and engrossed by the mediator
Judge as an order of Court.

(15) Following a mediation, the mediator Judge shall cause the mediation
file to be destroyed. and shall forthwith submit to the Registrar or to the
appeal panel if such has been convened, either the order of court recording
the settlemént or part settlement, or a certificate under his or her hand that the
mediation has not been successful.

(16) If the mediation has settled only part of the appeal or if it fails, the
appeal shall be listed by the Registrar for hearing at the next convenient session
of the Court, -

(17) Nothing contained in this rule shall excuse the parties from submitting
heads of argument for the pending appeal in terms of the Rules.

29. (1) Subject to rule 26, if the appellant fails to appear when his or her
appeal or application is called for hearing at the roll call or on its allotted date,
the appeal or application may be struck out or dismissed, with or without costs,
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(2} When an appeal or application has been dismissed or struck out for non-
appearance, the appellant may upon good cause being shown apply on notice
of motion for re-instatement thereof, and the provisions of rule 24(5), (6) and
(7) shall apply mutatis mutandis to such application. _

(3) Where an appeal or application has been dismissed or struck out,
allowed, or otherwise dealt with, the Registrar shall cause the order of the
Court to be served upon any party who was not present at the hearing.

30, (1) Subject to rule 26, if the respondent fails to appear when an appeal
or an application is called for hearing at the roll-call or on its allotted date,
the Court may proceed to hear the appeal or application ex parte, and the
provisions of rule 29(3) shall apply.

(2) Where an appeal or application has been heard ex parte and any judgment
has been given therein adverse to the respondent, he or she may within six
weeks thereafter and upon good cause being shown make application on notice
for the Court to set aside the judgment and rehear the appeal or application.

(3) No application for extension of the time allowed under subrule {2) shall
be granted save in exceptional circumstances and where no fault is attributable
either to the respondent or to his or her legal representative.

(4) On hearing an application under this rule the Court may in its discretion
set aside the judgment and order that the appeal or application be reheard at
such time and upon such conditions as to costs or otherwise as it may think fit.

{5) An application under this rule may be heard by a single Judge designated
by the President.

31.(1) Save as may be otherwise allowed by the presiding Judge the
maximum time allowed for oral argurnent in a civil appeal shall be one hour for
the appellant and one hour for the respondent, plus 15 minutes for the appellant
in reply.

{2) Where there is more than one appellant or more than one respondent the
time limits allowed for each shall be set at the roll-call.

(3} Requests for additional time, if any, shall be made at the roll-call or,
where possible, as soon as practicable after receipt of the record.

32.(1) It is not open as of right to any party to an appeal to adduce new
evidence in support of his or her original case but, for the furtherance of
justice, the Court may, where it thinks fit, allow or require any new evidence
to be adduced either in accordance with Part V of these Rules or mero motu,
on notice to all the parties, and on such conditions as to the right of reply or
otherwise as it deems just, and such party may, by leave of the court, allege
any facts essential to the issue that have come to his or her knowledge after the
decision of the Court below and adduce evidence in support of such allegations.

(2) The Court shall have power to draw inferences of fact and to give
judgment and make any order which ought to have been made by the court
below and to make such further or other order as the Court may deem fit,
the aforesaid powers may be exercised by the Court notwithstanding that an
appeal may be that part only of the judgment be reversed or varied, and such
powers may also be exercised in favour of all or any of the respondents or
parties, although such respondents or parties may not have appealed from, or
complained of, the decision, -

{3) The Court shall have power to make such order as to the whole or any
part of the costs of appeal and in the court or coutts a quo as may be just.



(4) If, upon the hearing of an appeal, it appears to the Court that a new trial
ought to be held, it shall be lawful for the Court, if it thinks fit, to order that the
Jjudgment shall be set aside and that a new trial shall be held.

(5) An application for leave to introduce further evidence on appeal shall be
made and heard mutatis mutandis in the manner provided under rule 11.

{6) The Court may, in the interests of justice or in the interests of minor
children or to protect any legitimate right to the privacy of the parties, order
that there be no publication of any party or witness, or that any appeal be
hedrd in camera, in which event the Court shall be cleared of all persons other
than the court officials, the parties and their counsel, or such other necessary
attendants, whether witnesses or otherwise as the court may authorise.

(7) Save with the prior leave of the President, no photography, private or
public recording, or television filming shall be permitted in Court during any
appeal or other proceedings.

33, (1) If an appellant who is a natural person alleges that he or she is unable
to pay the fees on appeal, or to pay the costs of preparation of the record or to
provide security for costs, the Registrar of the court below, or the Registrar of
this Court, as the case may be, shall, on application being made in that regard,
enquire into the means of the applicant, and for that purpose may seek the
views of the respondent, may require the applicant to give evidence on oath,
either in person or by affidavit, and may take such other steps as he or she
deems necessary to arrive at a fair determination:

Provided that an applicant who was allowed by the court below to sue
ot defend as a poor person shall be allowed, without further proof, to prosecute
or defend an appeal before this Court as such poor person, unless the Registrar
of the court below is satisfied that his or her financial position has materially changed.

(2) If in doubt as to the means of the applicant, the Registrar may request a
report on the circomstances of the applicant from the social welfare office of
the relevant district, which report shall be filed no later than three weeks after
the making of the request.

(3) The decision of such Registrar as to whether the appl:cant has sufficient
means shall be final, and if the determination is that the applicant does not have
sufficient means to finance his or her appeal, he or she shall refer the case to a
legal practitioner for consideration.

(4) If the legal practitioner certifies that he or she has considered the case
and that he or she believes an applicant has a reasonable probability of Success,
the Registrar shall include in the record of appeal, the legal practitioner’s
certificate and a statement of the proportion of the fees which the applicant is
able to pay and no fees other than those in such statement shall be payable by
such applicant, whereupon the Registrar shall assign a legal practitioner to the
applicant, and such legal practitioner shall not take any fee from the applicant
for anything done in the conduct of the appeal, beyond such sum, if any, as the
Registrar has directed the applicant to contribute.

(5) If an appellant as aforesaid succeeds in any appeal which results in an
order for payment to him or her of any sum of money from the respondent,
whether by way of damages, costs or otherwise, the Court may order that the
appeal fees and the costs of the record shall be a first charge on any moneys
recovered urider such order and, from the balance of such moneys recovered,
the legal practitioner for such appellant shall be entitled to such costs as may
be allowed on taxation.
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34. (1) The Registrar shall be the Taxing Master,

{2) Where costs are allowed in a civil appeal they shall be taxable according
to the mles for the taxation of costs for the time being in force in the High
Court but according to the scale set out in Schedule 1 to these Rules:

Provided that costs allowed in respect of proceedings prior to the
institution of an appeal shall be taxable according to the scale of costs for the
time being in force in the court below.

{3) Any person aggrieved by any order, decision or ruling of the Taxing
Master may apply to a Judge sitting in Chambers to set aside such order,
decision or muling and, on the heasing of such application, the Judge may make
such further order as he or she thinks fit and any order or decision made by
such Judge shall be subject to appeal to the Court as if it were an order or
decision of the High Court,

PART IV — Criminal Appeals

35. This Part shall apply to appeals to the Court from the High Court or
from any other court from which appeals lie direct to the Court, actin either in
its original or its appellate jurisdiction in criminal matters.

36. (1) A person desiring to appeal to the Court against any judgment,
sentence or order of the court below, whether in the exercise of its original or
its appellate jurisdiction shall commence his or her appeal —

{a} in an appeal brought timeously as of right, by delivering to the Registrar
of the court below with a copy to the Registrar of this Court and a copy
to the Director of Public Prosecutions or private prosecutor a notice of appeal,

(b) in an appeal requiring leave, by delivering to the Registrar of the court
below with a copy to the Director of Public Prosecutions or private
prosecutor a notice of application for leave to appeal;

(¢) where in such a case leave has been refused by the court below, by
delivering to the Registrar of this Court, with copies to the Registrar of
the Court below and the Director of Public Prosecutions or private
prosecutor a notice of application to this Court for leave to appeal; or

(d) where the time allowed for lodging an appeal or for lodging an
application for leave to appeal has elapsed, by delivering to the Registrar
of this Court with copies to the Registrar of the court below and to the
Director of Public Prosecutions or private prosecutor a notice of
application for leave to appeal out of time which shall be accompanied
by an affidavit giving an acceptable reason for the delay, and by a draft
notice and grounds of appeal showing reasonable prospects of success
if leave is granted.

(2) The notice in —

(a)} subrule (1) (a) and (b) shall reach the Registrar of the court below
within six weeks of the delivery of the judgment, sentence or order
which is challenged;

(b)) subrule (1) {¢) shall reach the Registrar of this Court within four weeks
of the refusal of leave by the court below;

(c) subrule (1) (d) shall reach the Registrar of this Court within six months
of the delivery of the judgment, sentence or order which is challenged; and

{d) all cases the receiving officer shall notify, for his or her information, the
Judge concerned of the appeal or intended appeal.



37. (1) Every notice delivered in terms of rule 36 shall be in writing and
shall be signed by the person giving the same or his or her authorised legal
representative.

(2) Where the appellant is unable to write he or she may affix his or her
mark or thumbprint on such notice in the presence of a witness who shall attest
the same, and thereupon such notice shall be deemed to be duly signed by the
appellant.

(3) Where, on a trial of a person entitled to appeal, it has been contended
that he or she was not responsible according to law for his or her actions on the
grounds that he or she was insane at the time the act was done or the omission
made by him or her, or that at the time of the trial he or she was of unsound
mind and consequently incapable of making his or her defence, any notice
required to be given and signed by the appellant himself or herself may be
given and signed by his or her legal representative.

{4) In the case of a body corporate where any notice or othcr document is
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required to be signed by the appellant himself or herself, it shall be sufficient

compliance therewith if such notice or other document is signed by the
managing director, secretary, other authorised senior officer of, or by the
legal practitioner representing such body corporate, and is accompanied by a
resolution of such body corporate anthorising the appeal and a duly executed
power of attomey in favour of the signatory to such notice or other document.

38.(1) Every notice of a criminal appeal shall comply mutatis mutandis with
the requirements of rule 18 relating to civil appeals, and shall state whether the
appeal is against conviction or sentenice or both, provided that in the case of an
unrepresented or illiterate appellant the Registrar or the Registrar of the court
below as the case may be, may in the interests of justice receive any notice of
appeal honestly advanced, despite its non-compliance.

(2) Where the appellant is not conversant with either English or Setswana a
note shall be made on the notice of appeal that an mterpreter in the appellant’s
home or familiar language is required. .

39. (1) No notice of application for leave to appeal or for leave to appeal
out of time filed later than the time limits set in rule 36(2) shall be entertained
or allowed save in exceptional circumstances and where very strong prospects
of success can be shown.

(2) Where leave to appeal has been refused by the court below, any
application to this Court shall be accompanied by the aling of the court below
refusing such leave,

(3) Where leave to appeal or leave to appeal out of time is granted, the
notice and grounds of appeal accompanying the application shiall stand as duly filed.

(4) An application for leave shall be heard by the President or by a single
Judge designated by the President, who may grant or refuse the application or
may refer it to the Court for determination.

40, (1) Upon receipt of a notice of appeal or an application for leave
addressed to this Court in respect of a judgment, sentence or order made by the
court below in the exercise of its original jurisdiction or after hearing viva voce
evidence on appeal, the Judge and the Registrar of the court below shall cause
to be transcribed from the recording of the trial court reporter, with reference
to the Judge’s notes where necessary, a legibly typed record of the proceedings
in the coust below, and shall notify the Registrar of the identity of the court
reporter t0 whom this duty is assigned.
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(2) The transcription and assembly of the record shall be completed in no
less than six months after filing of the notice of appeal or after the granting of
leave, as the case may be, and shall be delivered, together with the full original
file to the Registrar of this Court,

{3) If the record is not so delivered within the time allowed, the appeal
shall be placed before a Judge in chambers by the Registrar, together with the
court reporter’s explanation for the delay, and the Judge may make such order,
including granting an extension of time, as he or she considers proper in order
to expedite the hearing of the appeal.

(4) Upon receipt of a notice of appeal or an application for leave addressed
to this Court in respect of a judgment, sentence or order made by the court
below in the exercise of its original jurisdiction without hearing viva voce
evidence, or in the exercise of its appellate jurisdiction without hearing further
evidence on appeal, the Registrar of the court below shall forthwith cause the
full file to be delivered to the Registrar of this Court.

(5) Upon receipt of the transcript or files referred to in subrules (2) and (4)
the Registrar shall make vp the record of appeal, which shall include -

(a) a certificate that to the best of his or her knowledge the record is

complete and correct (or a proper explanation if this'is not s0);

(#) an index;

(c) the charge sheet or indictment;

(dy the duly transcribed record of proceedings in the court below;

{e) where applicab]e the full record of proceedings, including interlocutory
matters in the original trial court or lnbunal together with the judgment
of that court or tribunal;

(f) the judgment of the court below;

{g) the proceedings of any application made after the Judgmcnt order or
sentence was handed down ot imposed;

() copies of all documentary exhibits produced during the trial:

Provided that in the case of books of account or other lengthy documents
only the relevant extracts therefrom need be included; and

(i) the notice of appeal or notice of application as the case may be.

(6) The Registrar of the court below shall, together with the full file, in each
case, deliver to the Registrar, any books of account and lengthy documents
from which extracts have been made for the record, and, where practicable,
any exhibits in kind, such as weapons, which may need to be observed by the
appeal Court, but not livestock, vehicles, perishables, cash or exhibits which
have been returned to their owners.

(7) Formal documents, such as subpoenas and recognizances, correspondence
from counsel etc., need not unless specifically relevant be included in the
record of appeal, but such documents, including comimittal documerits, shall
be available in the original file for examination if required.

(8) The record shall be consecutively paginated and, where necessary,
shall be divided into manageable binders, marked with volume numbers, each
containing no more than 250 pages, with a single complete index in the first
volume, and a sub-index in each additional velume.

(9) As soon as the record is complete the Registrar shall cause one
copy thereof to be delivered to each appellant and to the Director of Public
Prosecutions or private prosecutor, as the case may be, and shall record the fact
of such delivery in the appeal file.



(10) The Registrar shall upon completion of the record list the appeal for
hearing in its turn or as directed by the President.

(11) In order to obtain clarification of or to explain anomalies in the record
the Court shall be entitled to consult the original file, Judge’s notes and exhibits
where it deems this appropriate.

(12) No record neced be kept or transcribed of oral exchanges between
counsel, or with the Court or of oral arguments made or presented by
either side in the Court below, or in any Court or tribunal of origin unless a
contemporaneous electronic or mechanical record has been kept.

41. The provisions of nle 27 shall apply mutatis mutandis to every criminal
appeal save that an unrepresented or illiterate appellant shall be excused from
filing heads of argument, and may rely solely on his or her grounds of appeal

supported by any verbal submissions he or she may choose to make at the-

hearing. : .

42. (1) Applications for bail pending appeal shall be made in the first to the
court below, and if refused may be brought at any time thereafter on the same
or supplemented papers before a single Judge designated by the President, in
which event the original record, even if not yet transcribed, shall be made
available to the Court for the purposes of the bail application.

{2) Such applications shall be brought on notice to the Director of Public
Prosecutions or the private prosecutor as the case may be, and shall be
accompanied by an affidavit detailing the applicant’s personal circumstances,
his or her reasons why it is juse, safe and in the public interest to grant him or
her bail as a convicted prisoner, the names and means of proposed sureties for
his or her due appearance at his or her appeal, and proffered bail conditions.

(3) Upon receipt of a notice of application for bail pending appeal, the
Registrar or the Registrar of the court below shall, after consulting the President
or the managing Judge, as the case may be, fix an early date for the hearing of
the application, and shall notify the parties in writing of such date.

(4) The Director of Public Prosecutions or the private prosecutor, as the case

may be, shall, whether or not he or she wishes to oppose bail, file and serve by

no later than the day preceding the hearing his or her notice of opposition or
non-opposition accompanied by an affidavit sworn by the investigating officer,
or some other person familiar with the case, setting out the reasons for the
deponent’s opposition or non-opposition to bail being granted pending appeal,
together, where applicable, with any proposed conditions of bail.

(5) Where the Court or the court below admits an appellant to bail pending
the determination of his or her appeal, the court which admitted him or her to
bail shall specify the conditions of bail, and the amounts in which the appellant
and his or her surety or sureties (unless the court directs that no surety is
required) shall be bound by recognizances or shall make payment in cash, and
such surety or surcties shall be approved by the Registrar of the court that has
admitted the appellant to bail; and the recognizances of the appellant and his or
her surety or suretics (if any) shall be taken before such Registrar.

(6) An appellant who has been admitted to bail shall be personally present
at each and every hearing of his or her appeal and at the final determination
thereof, and the Court may, in the event of the appellant not being present at
any hearing of his or her appeal, if it thinks it right to do so, cancel his or her
bail, and decline to consider the appeal, and may proceed summarily to dismiss
the same and may issue a warrant for the apprehensicn of such appellant:

Heads of
argument



Abandonment
of appeal

Sentence of
death

Provided that the Court may consider the appeal in his or her absence,
or make such other order as it thinks fit and provided further that the appellant
may, within a period of six weeks thereafter, make application for the
re-instatement of his or her appeal on good cause shown, and the Court may
in its discretion grant or refuse such application upen such terms, as to bail or
otherwise, as it deems just.

(7) When an appellant is present before the Court, the Court may, on an
application made by any person or if it thinks it right to do so, without any
application, make an order admitting-the appellant to bail, or revoke or vary
any such order previously made, or enlarge or reduce from time to time the
recognisances of the appellant or of his or her sureties or substitute any
other surety for a surety previously bound, as it thinks right.

43. (1) An appellant may, at any time before the hearing, abandon his or
her appeal or application by giving notice of withdrawal thereof in writing to
the Registrar, and upon such notice being given the appeal shall be deemed
to-have been dismissed by the Court, and shall be s0 entered in the Criminal
Appeal Register.

(2) Upon receipt of a notice of withdrawal duly completed and signed or
marked by the appellant or his or her authorised representative, the Registrar
shall give notice thereof to the respondent, the prison authority, and the
Registrar of the court below, and shall return to the Registrar of the court below
the original file and exhibits received from him or her.

(3) This rule shall net apply to appeals involving the sentence of death
which shall be dealt with in terms of rule 44.

(4) After an appeal has been called on the date set for hearmg, it may be
withdrawn only with the leave of the Court, which shall not be granted if the
Court is of the view that it is proper to exercise any of its powers under rule
32 to vary the conviction returned or the sentence imposed by the count below.

44.(1) After any trial in which the sentence of death has been imposed, the
Registrar of the court below shall forthwith cause the record of proceedings to
be transcribed and forwarded to this Court as soon as possible, whether or not
an appeal has been filed, and the Registrar shall thercupon complete the record
in terms of rule 40{5). '

(2) The appellant or his or her counsel (whether pro deo or on brief) shall,
within the time allowed for an appeal serve and file either his'or her notice and
grounds of appeal against his or her conviction or sentence or both, or a notice
that he or she does not challenge the conviction and sentence.

(3) After preparing the record, the Registrar shall cause copies thereof to be
delivered to the appellant and to the Director of Public Prosecutions and shall
list the case for hearing or consideration at the next session of the Court.

(4} When the case is called, the Court shall, where a noticé of appeal has
been lodged, proceed to hear the appeal, or, where no notice of appeal has
been lodged, review the record and, after giving the parties the opportunity to
be heard, satisfy itself that the conviction is sound, and that the finding of no
extenuating circumstances has been properly made.

(5) After reviewing the record and hearing the parties, the Court may either
confirm the conviction and sentence or may make such other orders as are
permitted under section 13 of the Act as it deems fit. '



(6) Where the sentence of death is confirmed, the Court shall order that the
record, together with its judgment, be retumed forthwith to the Registrar of
the coust below for the preparation by the trial Judge of his or her report under
section 35(1) of the Constitution.

45. (1) On the final determination of any appeal the Court shall ‘make such
order regarding the disposal of exhibits as may be appropriate.

. (2) On the final determination.of any appeal or of any application to the
Court, the Registrar shall give to the appellant, if he or she is in custody and
was not present for such final determination, to the respondent and to the prison
authority, notice of the result of the appeal.

(3) In the case of an appeal relating to a conviction involving the sentence
of death, notice of the result shall in addition be given to the Office of the
President, which shall further be notified that the record has been retumed to
the Registrar of the court below in terms of rule 44(6).

{4) The Registrar shall thereupon retum the original file to the Registrar of
the court below, and notify him or her of the result, so that the outcome of the
case can be entered in the Register of the count below.

46, Save in exceptional circumstances, no costs shall be allowed on either
side on the hearing of any appeal or any proceedings preliminary or incidental
thereto:

Provided that the Court may order the payment of costs where the
original proceedings have been instituted by a private prosecutor.

47. (1) In any appeal against a conviction or sentence for murder,
manslaughter, attempted murder or treason, an appellant who is otherwise
unable to brief a legal practitioner, shall be entitled to pro deo representation,
at no cost to him or her, by a legal practitioner appointed by the Registrar,
who shall, in the absence of special circumstances, be the practitioner who
represented him or her at his or her trial.

(2) Save where there are irreconcilable differences between the appellant
and his or her allotted representative, there shall be no substitation or
replacement of the pro deo counsel so allocated, and if the appeliant rejects his
or her allotted counsel, he or she shall (unless he or she briefs counsel at his or
her own expense) argue his or her appeal as a seif-actor.

(3) In any case of particular complexity the Registrar may, with the leave of
the President, appoint pro deo counsel to represent an appellant who is unable
to afford legal representation.

Part V — Taking of Additional Evidence

48. This Part, except where the context otherwise requires, applies to
appeals to the Court whether in civil or criminal matters.

49. Any additional evidence ordered by the Court to be taken shall be either
by affidavit or by oral examination before the Court or before the court below,

50. Where the Court has ordered any witness to attend to be examined
before the Court, a subpoena shall be served upon such witness specifying the
time and place at which to attend for such purpose.

51. Witnesses who attend before the Court shall be paid fees and
reimbursements on the same scales as are applicable in the High Court, and in
criminal appeals payments shall be made by the Registrar from public funds,
and in civil appeals such payments shall be made by the party in whose favour
the witness is to testify.

Notification of
result of appeal

Pro deo counsel

Application
Teking of

additional
evidence

Witness
summons

Expenses of
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Presence of 52. The appellant and respondent or any legal practitioners representing

parties them shall, unless the Court otherwise directs, be entitled to be present at, and
take part in, any examination of any witness to whom this Part applies.

Revocation of 53.(1) The Court of Appeal Rules of 2013 are hereby revoked.

28’611?0 122 of (2) Notwithstanding subrule (1), the conduct of any appeal filed and savings
before the coming into force of these Rules shall be governed 1o its conclusion
by the Rules revoked under subrule (1), to the extent that such Rules as revoked
are incompatible with these Rules. ' ' o



10.
11,
12.
3.
14,
15.

16.
17.

SCHEDULES

SCHEDULE 1
FEES
{rules 8 (1) and (2) and 34 (2))
FEES IN CIVIL MATTERS

On filing notice of appeal as of right against a final ]udgmenl

or decision (To be paid at the Court below) .. . .
On respondent’s notice of intention to cross- appeal or to
contend that decision of court below be varied .
On filing a motion for leave to appeal ..
On filing motion for extension of time:

(a) if time has not yet expired ...

(b) if time has already expired ...

On filing any motion not otherwise pmv1ded for ......................................
On filing a notice of opposition with accompanying affidavit .................

On filing amended or additional grounds of appeal:

(@) if filed in accordance with rule 25 (1) .ocvrvicvieniniennens
(b) if filed thereafter with the leave of the Court ...............

On filing a notice of withdrawal or abandonment of an appeal
On filing motion to reinstate appeal dismissed or struck out
for the non-appearance of appellant ......

................

................

...............

On filing motion to re-instate appeal dismissed or struck out

for failure to provide security for costs .........
On filing motion to set aside and re-hear appeal determined in
the absence of respondent ......

On filing motion to set aside Thxlng Mastcr s decision or
order ..

On every order of the court made ona ﬁnal detcrmmat:on

Of the appeal ...t

On filing notice of change of AHOINEY .....ccovvceverveinveverieinienenn

...............

................

On filing notice of renunciation of 8ENCY ...ovcvveve e sneressrernss

On inspection of court record (per occasion) .........
On filing bill of costs for taxation ...........

FEES GENERAL

The cost of preparing record of appeal in the court below or of taking copies of minutes,
records, documentary exhibits, judgments and any orders of the court shall be at the
rate of P5 per folio or part thereof, such part not being less than one-quarter of a folio,
provided that the cost of transcribing viva vace evidence taken in the Court below shall

be at the rate of P10 per folio or part thereof.

The fee for certifying such copies as aforesaid shall be at the rate of P1 per folio or part

thereof, such part not being less than one-quarter of a folio.

Fees for the service of any documents and in connection therewith and payments for
any mileage involved in such service shall be charged and paid under the rules and scale

regulating service in the High Court.

P100

Pi100

P30

P50

P120

P120

P120

P120

P30

P30



SCHEDULE 2

LEGAL PRACTITIONERS’ FEES, COSTS AND ALLOWANCES
(rule 8 {(4))

A. LEGALPRACTITIONERS’FEES
1. On taking InStructions .......ovvvvviiiiiiiiiin s srrrernaeneenno. Jime taken by practitioner
2. FeeontheBrief .............ciivvininiiiiniino s e Time taken by practitioner
3. Attendance at Registrar’s office to settle record

ofappeal........ooooiiiiiiii e, Time taken by practitioner
4. Attendance in Court and arguing appeal:

(@) onedaybearing ............ciirvvriciiiiiirn e e rieersesnen JiME taken by practitioner

(b) for each subsequent day of bearing............. ... Time taken by practitioner
5. Preparing and arguing motions and other interlocutory applications:

{@) when taken on the same day as argument in the appeal .......oveeiecerennens S P200

(&) when taken on different day and not as part of the appeal ..............cocociiiiiininnns
. tiremnenneene oo TiME taken by practitioner

B. BILL OF COSTS

In connection with a bill of costs for services rendered by a practitioner, such practitioner

shall be entitled to charge:

1. For drawing the bill of costs, making the necessary copi¢s and attending settlement,
five percent of the first P10 000 or a portion thereof, two and a half percent of the second
P10 000 or a portion thereof, and one percent on the amount in excess of P200 000
of the amount of the practitioner’s fees, ¢ither as charged in the bill if not taxed, or as
allowed on taxation.

2. In addition thereto, if recourse is had to taxation, for arranging and attending taxation
and obtaining consents to taxation, five percent of the first P10 000 or portion thereof,
two and a half percent on the next P10 000 and one and a half percent on any amount
in excess of P20 000 of the fees allowed on taxation.

The fee under each item of this section shall be calculated on the same amount.
C. TRAVELLING AND SUBSISTENCE ALLOWANCES

1. A travelling allowance for a legal practitioner may be allowed at a rate of P1.75 per km,
where he travels to Court by car; otherwise he shall be reimbursed to the extent that he
has been out of pocket by attending the Court or the Court Registry, provided that the
maximum of such reimbursement shall be the maximum he would have been entitled to
had he travelled by car.



2.

A subsistence allowanced for a legal practitioner may be allowed at the rate of P750 for
every night it is necessaxy for him or her to remain at the place where the Court is sitting
or where he necessarily has to transact the business on behalf of his or her client.

. GENERAL CHARGES

Charges for attendances, perusal, drafting and drawing, copies and disbursements shall,
mutatis mutandis, be as applicable in the High Court taniff.

HOURLY RATES FOR PRACTITIONERS (PARTY — PARTY SCALE)

Pupil 00 per hour

0-2 years experience 00-P600 per hour

2-5 years experience P600-P800 per hour
5-10 years experience PS00-P1000 per hour
10-15 years experience P1000-P1200 per hour
Over 15 years experience P1800 per hour

. ADVOCATES’ FEES

. Except where the judge authorises fees consequent upon the employment of more than one

advocate to be included in a party and party bill of costs, only such fees as are consequent
upon the employment of one advocate shall be allowed as between the party and party.

. Where fees in respect of more than one advocate are allowed in a party and party biil of

costs, the fees to be permitted in respect of any additional advocate shall not exceed one
half of those allowed in respect of the first advocate.

. In matters which are not of unusual complexity, fees shall be charged and taxed on the

scale applicable to practitioners generally.

. The Taxing Master shall be entitled at his or her discretion at any time to depart from

the provisions of this tariff in complex, extraordinary or exceptional cases, where strict
adherence to such provisions would be inequitable.



SCHEDULE 3

FORMS (CIVIL).
(rule 10)

(Where alternatives are provided, the necessary deletions of non-applicable alternatives are
to be effected)

Civil Form 1 (Here insert name
of Judge)

IN THE HIGH COURT OF BOTSWANA/INDUSTRIAL COURT
OF BOTSWANA

NOTICE OF APPEAL

Between:

veereeans irraas e rtears s e a g re fvvesine san ne e e e - DIAINEIT Applicant/Petitioner
And

e s eyt e aes v sesinenensseen e Defendant/Respondent

TAKE NOTICE that the (insert party):being dissatisfied with the decision/part of the
decision of the High Court/Industrial Court, more particularly stated in paragraph
2 below, contained in the: judgment/order of the court dated .the........ eraraans of
....................... ,20............ docs hereby appeal to:.the Court oprpea] upon. the
growds set out in paragraph 3 and shail at the hearing of the appeal seck the relief set
out in paragraph 4;:

AND the Appellant further states that the names and addresses- of the persons directly
affected by the appeal are those set out in paragraph 5.

My address fOr SEIVICE IS ..ovviviiiiiiiiii i i

2, Part of the decision of the Court below complained of;

...................................................................................................

....................................................................................................



4. Relief sought from the Court of Appeal:

R R L R B R R R R R LR

5. Persons directly affected by the appeal:

Name Address
(7 ) PSP
&)
(o T PN
DATED this ....coviooiiiiiiiinieenen dayof ....coccceoiviiiiinnnnnn. 320
......... Appellam

To:  The Registrar
{High Court/Industrial Court)

And to: The Registrar
Court of Appeal

Respondent



Civil Form 2

IN THE INDUSTRIAL COURT OF BOTSWANA/HIGH COURT OF BOTSWANA/
COURT OF APPEAL OF BOTSWANA

NOTICE OF MOTION FOR LEAVE TO APPEAL

Case No: .....ooceiniinins esdeeansens
Between:
............................................................................. Applicant
And
.............................................................................. Respondent
TAKE NOTICE that the Court of Appeal shall be moved 0n the ...................... day of
........................................................... 2 20 e L
o’clock in the afternoon or as soon thereafter can bc heard on the hearing of an application for.
leave to appeal against the decisionof the ............... courtgivenonthe ....................c..
dayof coovnreern s B | U

......................................................

..................................................

TO: Registrar of the Court of Appeal/Industrial Court/High Court

ANl oo e e e e
Respondent



Civil Form 3
IN THE COURT OF APPEAL OF BOTSWANA

SUMMONS TO PARTIES BY REGISTRAR TO SETTLE RECORD

Case NO; .ovviiiiiiiieiinien (High Court)

Case NOI .ovvvviniiininvnn {Court of Appeal)
Between:
................................................................................ Appellant
And
................................................................................ Respondent
TAKE NOTICE that all parties concemed are requifed to attend before me in my Chambers
Al i Ol the. . ..ooviiviiniiiinrrnernnisans day of .....oooeiiiiin .
200 i ,at the hour of ....ovviiiinniiiannn, inthe ...........0....... noon to

proceed with settling of the record of appeal herein, determining the cost of record preparation,
and setting security to be lodged for the costs of the appeal.

DATED this ......ccocovvemnannnd dayof ....oovii s 220 e
" Registrar of the Court of Appeal .
TO: oo
Appellant
Andto: i e, BUUSUOUOOU

Respondent



Civil Form 4
IN THE COURT OF APPEAL OF BOTSWANA
BOND.FOR COSTS ONAPPEAL
Case NOt .c.onvnniiinie

In the matter between:

........................................................

(here insert name and address of guarantor)

Do hereby irrevocably andunconditionally bind myself jointly and severally with the appellant
as surety and co-principal debtor in the sum of P, ........ ... for the due payment of all legal
costs as taxed or agreed or ordered by the Court to be payable to the Respondent should the
appeal be dismissed, struck off or withdrawn,

AND THE CONDITION OF THIS BOND is that —
(delete as necessary)

The said sum of P..................... shall be and is hereby lodged in cash with the Registrar
to be paid out in whole or in-paxt. upon presentation of a taxed or agreed bill of costs, or court
order by the respondent with any balance remaining, or the whole said sum if the appeal is
successful to be refunded to me.
OR

The said sumof P...ooeoooneeenn, or such part thereof as may be required to settle the said
costs, shall be paid by me on demand to the Respondent upon presentation of a taxed or agreed
bill of costs or a court order requiring such payment.

In witness whereof I have hereunto st my hand onthis .................... day of
.............................. 20......ceiivviiv at Gaborone in the presence of the subscribing
witnesses.

Surety/Appellant
As Witnesses
L TP (signatures, names and addresses)



-Civil Form 5§
IN THE COURT OF APPEAL OF BOTSWANA
CERTIFICATE OF REGISTRAR THAT SECURITY FOR COSTS HAS BEEN
PROVIDED, THAT COSTS OF RECORD HAVE BEN PAID, AND THAT THE
RECORD AS SETTLED IS COMPLETE

Case NO! .ovivviviriiirncnnin

Between

................................................................................. Appellant

And

.................................................................. Respondent

| PSP PN . Registrar of the Court, DO HEREBY

CERTIFY that the above-mentioned appellant has duly and timeounsly complied with the
obligations imposed npon him or her in the above-named case to provide security forcosts of
the appeal and to pay the cost of preparation of the appeal record; and that to the best of my
knowledge the record as settled is complete.

DATED this ....................ovvnnnns dayof ......ocooiiiniiaa. 220 s

...............................................

Registrar of the Court of Appeal



Civil Form 6
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE BY RESPONDENT IN RESPONSE TO APPEAL
Case NG ..iiviviiiiniiiene
Between:

..................................................................... Appellant

........................................................................ Respondent
TAKE notice that the Respondent intends

{(delete as applicable)

.(l)To oppose the above appeal

(2)To abandon the judgment appealed

(3)To abide the decision of the Court on appeal

DATED this «cooveiiiiviie e dayof ..o, 20,

Respondent

To: Registrar
Court of Appeal



Civil Form 7
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE BY RESPONDENT OF CROSS-APPEAL/INTENTION TO CONTEND
THAT DECISION OF COURT BELOW BE VARIED

Case NO: .ovveeviiire e

Between

e neerreeieetaeniereseratietaaasa et bttt aae b e eastsshnrra e raas Appellant

And

.................... Respondent
TAKE NOTICE that upon the hearing. of the above appeal the respondent herein intends to
contend that the decision of the Court below dated the ..................dayof ..._........ aes ,
200 s , be varied as follows —

R L e L T L T e L L T T T T T T T e
..............................................................................................................

..............................................................................................................

AND TAKE N OTICE FURTHER that the grounds on which the respondent intends to rely
are as follows:

................................

Respondent

To: Registrar of the Court of Appeal

Andto: ..o
Appellant



Civil Fortii 8
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE OF INTENTION TO CONTEND THAT JUDGMENT SHOULD
BE AFFIRMED ON GROUNDS OTHER THAN THOSE
RELIED ON BY THE COURT

Case NO: .veiriiviriiiine v

Between:
.............. A Appellant.

And
R R L L LR LR e R T T N R T N TR T . ReSpO]ldCl‘lt

TAKE NOTICE that upon the hearing of the above ajppeal the respondent herein intends contend
that the decision of the Couri below, dated ......... veecn day.of .ooeeiiiiin ivey
200 i be affirmed on grounds other than those tehedon by the court below

AND TAKE NOTICE FURTHER that the grounds in which the respondent intends to rely
are as follows —

[0 TP PPN
o O T U O U P U O PO TP U T U PO PR N
(3).. . ,ete
DATED this ..vvviiirirrrnrrrraracernes dayof coovnvvnvininiinnnnnn, 220, i

....................................

‘Respondent

To: Registrar of the Court of Appeal

Appellant



Civil Form 9
IN THE COURT QF APPEAL OF BOTSWANA

NOTICE BY RESPONDENT OF INTENTION TO RELY UPON
PRELIMINARY OBJECTION

Case NO: ...

Between:
........................................................................... Appellant

................................................................................ Respondent

TAKE notice that the Respondent intends at the hearing of this appeal, to rely upon the
following preliminary objection(s), namely,

...........................................................................................................

Respondent

To: Registrar of the Court of Appeal

Appellant



Civil Form 10
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF ABANbONIV[ENT OF APPEAL
Case NO: ..oiviiniiinaiiaican

Between:

................................................................................. Respondent
TAKE NOTICE that the appellant herein intends to withdraw, and hereby withdraws, his
or her appeal against the respondent in the above-mentioned appeal, and tenders to pay any
wasted costs occasioned by the appeal.

DATED at ......ccvvnvenrrnans this............ dayof ....ccoivenin 2000

To: Registrar of the Court of Appeal

And ol ...
Respondent



Civil Form 11
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE.OF WITHDRAWAL OF APPEAL BY AGREEMENT

Case NO: cvvvri e

................................................................................. Appellant

......................................................................... Respondent

TAKE NOTICE that the above appeal is withdrawn with the consent of all parties thereto.

DATED this ........ccevreeene. AAY OF 1o 20 e e,

Respondent

To: Registrar of the Court of Appeal



Civil Form 12
IN THE-COURT OF APPEAL OF BOTSWANA
REQUEST FOR COURT ANNEXED' MEDIATION
CaseNO: .o e

Between;

HE et rreeeree R rEaE e e e rerE e e e et E s eta et e ereas Appellant:

............................................................................. Respondent
TAKE notice that the parties hereto, being of the opinion that the issues in this appeal are
capable of amicable settlement, hereby request that their appeal be referred to a Court Annexed
Mediation, before being listed for hearing by the Court.

DATED at .....cocoivinininninnninan, this............. dayof ... 20.....0...

Respondent

TO: Registrar of the Court of Appeal



SCHEDULE 4

FORMS (CRIMINAL)
{rule 10)

Criminal Form 1
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE OF APPEAL FROM DECISION OF COURT SITTING
AS COURT OF FIRST INSTANCE

High Court Case No: ...,

To: The Registrar of the High Court
And to: The Registrar of the Court of Appeal
And to: The Director of Public Prosecutions

...............................................................................................................

and being now a PrSONEr i PHSOM AL .........iiieriiiiiiiiiirrarriiersirter e srnr o vt sssesrsrssren
or whose address for SEFVICE 15 .......oiiiiiiiiiii e e e s
do hereby give notice of appeal against my conviction/sentence (particulars of which
hereinafter appear) to the Court on the following grounds —

................................................................................................................
................................................................................................................

...............................................................................................................

..............................................

Signature or mark of Appellant

Witness to mark:

NAME: .o
Signature: .. ...viiiiiiii e
Address: ...ovviiiviiinii e

DATED this ...........covvvvnnnn dayof.......ccooviiiiiiiinnnnn 2200 i



Particulars of Trial and Conviction
1. Date of trIal ..oiviiien it e einseeaieenanas U
P (R F TR o by 1y = o SRS

T (£ T SRR



Criminal Form 2
IN THE HIGH COURT OF BOTSWANA

NOTICE OF APPLICATION FOR LEAVE TO APPEAL FROM DECISION OF THE
HIGH COURT GIVEN IN ITS APPELLATE JURISDICTION

CASE NO «evvv oo aaa

THE STATE V5. .evvriririrs et ieiiisiririrrisa et e crrsimiettninre seven e svavas s snn s sannas

To: The Registrar of the High Court

And to: Director of Public Prosecutions

PRSP TSN having been convicted of the
OffenCe OF 1. e e s
and being NOW & PriSONET N PrISOM AL ...vviiiririree et ra s na i s rasasasenans
or whose address for 8ervice 15 ....vvviivnvrnii i

............................................................................................................

DO HEREBY GIVE NOTICE of my application for leave to appcal to the Court
of Appeal against the decision of the High Court of Botswana given on appeal at

.......................................... O cernenvnnenvnnnmmieneeaee 200
on the following grounds:

Signature or mark of Appellant
Witness to mark:
Name: .....coovvniiviii i e
Signature: ... ...
Address: ...



Particulars of Trial and Conviction
1. Date of trial and SENEENCE .....c.vvvitiiiniiii ittt v b e st b naas
2, T wWhat COUM t1Iet ... oev ettt rer v trrr s sar s s trrranrs e sssbeessase it sss s h s s s aea suaan
3. SENERICE .o.iiiiirrrr i e s r e e e r e b bbbt et e e s e saet
4. In what court appeal heard .........ocoovvirii it v e

5. Date Of dISIUSSAN 1 vvvsrion s arrvrr s rre s iasemesasarirbeatst i benersrestnes rsrrasrnsssrnesnarensnernnns



Criminal Form 3
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF APPLICATION FOR LEAVE TO APPEAL FROM DECISION OF
THE HIGH COURT ON ITS APPELLATE JURISDICTION, WHEN LEAVE
REFUSED BY HIGH COURT
Case No: ..o

THE STATE vs.......c0voocu..

To: The Registrar of the High Court

And to: The Registrar of the Court of Appeal
And to; The Director of Public Prosecutions

PP PO PRT TP , having been convicted
oftheoffence of ... and now being a prisoner in
PIISOT AL ooovrrrnrenninrsrerrtieiisrassassseraoresresarasnnsnass or whose address for service is

.............................................................

DO HEREBY GIVE NOTICE that I apply for leave to appeal against the decision of the High
Court given on appeal on the following grounds:

............................................................................................................

............................................................................................................

....................................................

Signature or mark of the Appellant
Witness to mark:
NAME: .ottt e
SIENALULE: ...ttt iitvrrererrerevnrrsrensrnsrsnsenrenrraseearenssnsrarsns
Address: ..o e

DATED thiS -.eoooeeeeeeeeerrree AAY OF weeiiiiieeeeersieeeseeeeereens I | TR

L Dateoftrial .....coovuvuiniin it e
2. Inwhatcourt tried ............coiiiiiiiniiiiii e
3. Sentence . ...oiiieiiiii e e e
4. In what court appeal heard ...

5. Date when leave refused by High Court .................c. o0,



Criminal Form 4
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF APPEAL BY PROSECUTOR

Case NOt ..o eaeee

Between:

......................................................................... Appellant

And

.............................. Respondent

To: The Registrar of the High Court

And to: The Registrar of the Court of Appeal

And to: The Respondent

| S PP Of o e ae s being the

prosecutorinthe abovecaseand being desirous ofappealing against the decision of the High Court
intermsof ... Of et

-----------------------------------------------------------------------------------------------------------------
...............................................................................................................



Criminal Form 5
IN THE COURT OF APPEAL OF BOTSWANA

NOTICE OF APPLICATION FOR LEAVE TO APPEAL OUT OF TIME

Case NO: .ooiiiiiiiiiiniiiinnnns
THE STATE V8 1\iiiiitiiiiiiiiiiiiiiniii i rrvincasnsisietisare it eresssnnsssnsssisarssrrrsesnsesnes
To: The Registrar of the High Court
And to: The Registrar of the Court of Appeal
And to: The Director of Pablic Prosecutions
| PP OO PP PPN having been convicted of the offence of
.......................................................................... and being .now a prisoner at
........................................... taraneesereersarsseraereneser e OF Whose address for service is

Do hereby apply for leave to appeal out of time against my conviction/sentence (particulars of
which appear hereafter) on the following grounds:

..................................................................................................................
............................................................................................................

................................................................................................................

I attach hereto my affidavit giving reasons why I am late and showing that I have prospects
of success on appeal.

......................................................

Signature or mark of Appellant
Witness: .......oevvnns bt raearererra et e e
DATED this ......coviiivievrniicciviinnns dayof .o 20..00inee
Particulars of trial and conviction
1. Date of trial oooiviriiiin i i e e e e
2. Inwhat courttried ......o.oviiriii i i e eaeaes
3 SEIIEIICE oeeuiniiiinii et e e e aaa e



Criminal Form 6
IN THE COURT OF APFEAL OF BOTSWANA
RECOGNIZANCE OF BAIL OF APPELLANT
Case NO: ...c.ooviveninininnes
THE STATE vs ......... e L e e e s s et bery e e e e e b e e er e aaesaed frerens

BE IT REMEMBERED THAT WHEREAS ............coovieeiieeeias reraeteeaeeanron, _
was convicted of theoffence of ..o,
conthe o, weeday of o . ) T , and was thereupon
SEMENCEA 0 ... ittt i iir e ieaaere et e eer s e rsraesrsaarasaennerronennenrnteran .

and is now in lawful custody in prisonat ... andhas
duly appealed against his or her conviction/and sentence to the Court and has applied for bail
pending the determination of his or her appeal, and has been granted bail on entering into his or

her own recognizance inthe sumof ................... WIth Lo
surety/sureties each in the sum of ... , the said
B PO OPOP T personally has come before the undersigned, being
the Registrar of the Court/High Court, and acknowledged himself or herself to owe to the
Republic of Botswana, the said sim of ..........coeoevniinn. . of good and lawful money to be

and levied of his or her goods and chattels, lands and tenements, fail in the condition endorsed.

.............................................

Signature or mark of Appellant
Witness to mark:
Name: ....... e te et bt sraeae e s aratrat it aeres
SIENAMIIE! oot e
Address: ....ooiiiviiiii S
TAKEN AND ACKNOWLEDGED at ........ccccoiiiiiiiiivninininin this .ooiieiin
day of oo . | U , before me

Registrar of the Court of Appeal/Registrar of
the High Court



CONDITION
The condition of the within written Recognisance is such that if the said

shall personally appear and surrender himself or herself at and before the Court at each and
every hearing of his or her appeal to the Court and at the final determination thereof and then
and there abide by the judgment of the said Court and not depart or absent himself or herself
from such Court at any such hearing without the leave of the said Court, and in the meantime
not depart from his or her usual place of abode, without the leave of the Court, then this
Recognisance shall be void, otherwise it shall be of full force and effect.

When released on bail my address for service to which any notices, etc, are to be addressed,
shall be as follows:

..................................................................................................................
.................................................................................................................

ooooooooooooooooooooooooooooooooooooooooooooooo



Criminal Form 7
IN THE COURT OF APPEAL OF BOTSWANA
RECOGNIZANCE OF APPELLANT’S SURETIES
Case Noi ...,

THE STATE VS. ..eoinniiiieiiciiiisriiteeeritaeeeteanseenabae e nmrassbatts s 1 esaabaseanssesarsnsssrissss

Of e e s e b e
came before me the undersigned and severally acknowledged themselves to owe the Repubhc
of Botswana the several sums following, that is to say, the said..............ccviviiiiiiiiiiinnnns
thesomof ... S and the said .. ;

thesumof ....cvvvvvriiiiiiiiiiiin of good and lawt'ul mcney, to be made and levwd
of their goods and chattels, lands and tenements respectively to the use of the Republic of
BOSWANA Af... . vevnviieriei it eieaieietiiaeestinrerersaaeersrssrssennaassasseesssinssssnnsesrnssrns
now in lawful custody in pnson at ............................................................ fall in
the condition hereon endorsed.

TAKEN AND ACKNOWLEDGED before me, the undersigned, the day and year first
abovementioned.

................................................

Registrar of the Court of Appeal/
Registrar of the High Court

Signatore or mark of surety

...............................................



CONDITION

The condition of the within written Recognizance is such that whereas the said ..................
havmg been conv1cted of ...................................................................................
and now in such lawful custody as before mentioned (under a sentence of

for such offence) has duly appealed to the Coun aga.inst his or her said conviction and
sentence and having applied to the said court for bail pending the determiination of his or
her said appeal, has been granted bail on his or her entering into recognizance in the sum
of oo and with .................... surety/sureties each in the sum of
........................ ,if the said ................. shall personally appear "and surrender himself
or herself at and before the Court at each and every hearing of his or her appeal to the Court
and the final determination thereof and then and there abide by the judgment of said Court
and not depart or absent himself or herself from such Court at any such hearing without the
leave of the said Court, and in the meantime not depart from his or her usual place of abode

without the leave of the Court, then this recognizance shall be void, otherwise it shail be of
full force and effect.

...........................................

Witness to marks:



Criminal Form 8
IN THE COURT OF APPEAL OF BOTSWANA
WARRANT FOR ARREST OF APPELLANT ON BAIL
Case NO: ..c.ooovvvrininnne
THE STATE V8. ...ttt it sia s s s sa st s e e aornansdaninn

To: All Members of the Botswana Police Service, and to
All Members of the Botswana Prison Service

WHEREAS ........v.ovteeeoseeeesesessesise s sessessssmseesasssseaesessaesosasuasaon
an appellant in the Court. has been released on bail and it has now been ordered by the said
Court that a warrant be issued for the apprehension of the said ...

THIS is therefore to command you, the said members of the Botswana Police Service
and members of the Botswana Prison Service, forthwith to apprehend the said .........

. ..and
brmg Ium or I1er to .................................. Pnson and there dehver h:m or her with
this warrant into the custody of the Officer-in-Charge of the ..................... Prison and
you, the said Officer-in-Charge of the said Prison, are hereby required to receive the said
..................................................................... into your custody in the said Prison
and there safely to keep him or her until further order of the Court.

DATED this ........coceivvais dayof c..ooiviininniiiiiiinn 220 i,

.........................................

Presiding Judge



Crimnitial Form 9
IN THE COURT OF APPEAL OF BOTSWANA
NOTICE OF ABANDONMENT OF APPEAL
Case NO: ...oovviiiiiieaans

To: The Registrar of the High Court
And to: The Registrar of the Court of Appeal
And to: The Director of Public Prosecutions
| U PP PP PPN having been convicted of the offence of
: i the
............................................................ smmg at oo
having been desirous of appealing to the Court agamst my sald convxcuonfand sentence of
............................................................................... passed upon me on my
said conviction, do hereby give you notice that I do not intend further to prosecute my appeal
but that I hereby abandon all further proceedings in regard thereto as from the date hereof.

DATED this ............. e dayof .....cooeiiiiiiiiiiiiiee 200 e

Signature or mark of Appeliant

“Witness to mark:



SCHEDULE 5

FORMS (MISCELLANEOLUS)
(rule 10)

Miscellaneous Form 1
IN THE COURT OF APPEAL OF BOTSWANA,

ORDER TO WITNESS TO ATTEND COURT FOR EXAMINATION

Case NO: ...ovvvvviiiiiiiniiinnen,

Between:
................................................................................... Appellant
And
.......................................... et eanv et n eyt Respondent
s PPN

(Name of witness)
Of i e e e

WHEREAS on good cause shown to the Court you have been ordered to attend and be
examined as a witness before each Court upon the appeal of the above-named:

THIS IS TO GIVE YOU NOTICE to attend before the said Court at

at .iieiiinnnns o’clockinthe ... ............, noon. You are also required to have with you
at the same time and place any books, papers or other things relating to the said appeal which
you may have had notice 50 to produce.

DATED this ...c.ooovvvviiiiiiiiiininanns dayof .....oooiviniiicinnn, 200

Registrar of the Court of Appeal



MADE this 27th day of September, 2018.

JUSTICE IAN KIRBY,
President of the Court of Appeal.



