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SCHEDULES

IN EXERCISE al the powers conferred on the Minister of Trade ancl
Entreprencucship by section 37 of the Botswana Frade Commission Act, the
following Hegulations are hereby made -

PART I — Prefimiiary

E. Those Reputatioms may be cited ax the Botswana Trade Commission
{Cowntervailing Investigation} Repuoiations, 2025,
2, I these Eegniastions, unless otherwise the comnext requires —

“anti-ciroumvendion e s review undefuken o g cage whoere sn aHered
countervaiting duty is beinp circuimventecd;

“conntervailing meastre” means a special measure imposed for the perpose
of offsctiing the substdy hestowed divectly o inditectty upon the
numufciure, praduction or export of any merchandise;

“day” neans any day otler thas a Saturday, Sunday or any day which is
a public habiday under the Public Holidays Act;

“de minfmis” means & subsidy margin of less than one per cent ad vafarem
or where the investgation concerns a product fromn a developing
cuuntry, bwe por cenl ad valorenr;

“Facts wvailable” mewns the information kit is avaitable to the Commission
at the time of making a deterninntion, whether preliminacy or final;

“Interesivd party” means

{a}y @ producer in SACT,

(B} an expocter;

) foreign prudacer;

{d) an imparier,

(el atrade or business association wiose inembers ae —
(i) SACH producers, expolers o IEpoTlers, or
(i) foreign producers, exporters or IMpOseTs; or

{1 the Governent of the conntry of ceigin and of export of the
pruduct under investigation,

“inferim review”’ means an investigation to determine whether an existiog
countervailing duty shonld be varied or revoked due to a change of
CIECUmstances;

“Investigation period for a subsidy™ mesns a pertod for which the exports
from the country under investigation benefitted from subsidies, which
pertod shatt be F2 months or moee;

“mvestigation period for injory” means a period lor wldel it is assessed
whether the SACT indnstry experienced material injury from the
sibjeet product alleged 1o be snbsidised;

“esser dufy™” means the provisional paymeni or eountervatkieg duty
imposed at the lesser marpin of subsidy or the margin of injury
which is decied to be sulfficient to remove the Infury cansed by the
subsidised export;

“like product™ means —

{iation
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(a) aproduct which is identical or alike to theproduct under
investigation; or

(b) in the absence of such a product, another product that has
characteristics closely resembling those of the product under
investigation;

“margin of subsidy” means the total value of a subsidy of a product under
investigation;

“material injury”, means the economic effects of the subsidised imports
on the SACU industry determined by either price undercutting, price
depression or price suppression, or injury that has been caused to the
SACU industry which is not negligible;

“material retardation” means a standard of determining the injury to the
establishment of the SACU industry as opposed to the actual injury
or threat of material injury;

“new-shipper review” means a review undertaken to determine the subsidy
margin for a new producer or exporter who did not export, and is
not related or affiliated with an exporter or producer that exported
to SACU during the original investigation period;

“price disadvantage” means the extent to which the price of the imported
product is lower than the unsuppressed selling price of the like product
produced by the SACU industry, as measured at the appropriate point
of comparison;

“price suppression” means where the —

(a) cost-to-price-ratio of the SACU industry increases; or
(h) SACU industry sells at a loss during the investigation period;

“price undercutting” means the price of the imported product which
is lower than the price of the like product produced by the SACU
industry, as measured at the appropriate point of comparison;

“SACU industry” means the domestic producers in the SACU of the
like products or producers whose collective output of the products
constitutes a major proportion of the total domestic production of
those products;

“single investigation phase” means a preliminary assessment undertaken
by the Commission which is followed by a recommendation to the
SACU Tariff Board without following the investigation process under
Part 111 of these Regulations;

“subsidies agreement” means the Agreement on Subsidies and
Countervailing Measures of the World Trade Organization which
provides the rules for the use of Government subsidies for the
application of the remedies to address the subsidies trade that has
harmful commercial effects;

“subject-product” means a product under consideration or investigation
in the application for investigation;

“sunset review” means an investigation to determine whether there is a
likelihood that the removal of the existing countervailing duty would
lead to a continuation or reoccurrence of an injurious effect;

“third country” means any country outside SACU that is neither the
export or the foreign producer’s country; and

“unsuppressed selling price” is the price at which the SACUindustry would
have been able to sell the like products in question in the absence of
subsidised exports.



FART W1 — Application for fnvesiigation

3. {13 The SACU industry or a person acling on behalf of the SACU industry
sheil, in writing, apply to the Comraisston for an investigation.

(2} An apphication referred to under subregulation (13, shall be in Form A set
out in the Schedule and accompanied by an application fee of P3N,

{3} An applicant shall attach to an application, a non-confidential summary
wilh sufficient details 5o a5 to permit 2 reasonable nnderstanding of the substance
of the infornmation submitted in confidence.

{4) An application shal! he regarded as brought by or on behal £ of the SACU
industry wheze —

{a) at lemst 25 per cent of the SACU producers by domestic production
volume supports the application; and

{5 of those producers that express an opinion, at least 50 per cent by
domestic production velume support the application.

€51 An application shall include evidence nf --

{r) asubsidy;

{{) ar injury; and

{c) the causal Hink belween subsidised imports and the injury te the SACL
industry,

{6) The Commission may amend the guestionnaire when needs arises, in a
particular manner 25 il may be reguived or may forgo, m whole or in part, for
the purposes of the use of the guestionnaire:

Provided that an applicant provides the Commission with the sufficient
information o allow the Commission 1o understand the asture and the busis
for the reguested information.

4. An application for investigation shall include —

(e} the nzme, address and telephone number of the spplicant;

(b} the volume and value of SACU like product produced by the applicant
and by any other identified SACU producer;

(e} @ desceiption of the alegedly subsidised product including the
technica chatscteristics and uses of the product and the product's current
tariff classification number;

{d} the country in which the alleged subsidised producet is manzfaclored
ar pruduced, where it is imported from s country other than the sountry
of manufacturer or preduction, the intermediate country from which the
praduct is or imported,;

(e} the name and address of each person the applicant believes sells the
allegedly subsidised product and the proportion of total exporis to
SACU,

(H  the evidence with regand to the existence, amounl and nalore of the
subsidy; and

{g) acausal link between the subsidised imporis and the slleged injury to
lhe SACLH indusiry,

5.{1) The Commission shall, in writing, acknowledge receipt of the

application under repulation 3, within five days of receipt of such application.
(2} The Commimsion shall include details of the assigned lead investigating
officer in the acknowledgmennt letter.

6. {1} Upon receipt of an investigation, the Commission shall assess the
application and may decide that such application is deficient where —
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Confidentiality

(a) the application is not in the manner and form set out by the Commission;

(b) the required information under regulation 4 has not been provided in

full; and

(¢) the application contains confidential information and the applicant has

failed to provide a non-confidential version in accordance with regulation
Ts

(2) The Commission shall in the case of a deficient application, inform an
applicant in writing to rectify the deficiency by providing morc information
within the time provided by the Commission.

(3) The applicant shall submit the corrceted application in accordance with
regulations 3 (3) and 4.

(4) The applicant shall provide the information required under regulation 4
by the Commission within 14 days of request, and in the event the applicant
fails to provide the requested information within the set time, the Commission
shall exercise its discretion to regard the application as materially delicient and
reject the application.

(5) Where the Board, using the information rcasonably available determines
that —

(a) there is insuflicicnt evidence of a subsidy, injury or causal link;

(b) the volume of imports of the allegedly subsidiscd product from a country

into SACU is negligible; or

(c) the subsidy margin or the rate of subsidisation is de minimis,
the Board shall not authorise the Chief Executive Officer to carry out the
investigation.

(6) The Commission shall evaluate an application for investigation and where
the Commission rejects the application, he or she shall notify the applicant of
the reasons why the application was rejected.

(7) Where the Commission approves the application, the Commission shall
submit a preliminary recommendation to initiate an investigation to the Board.

7. (1) An applicant or any interested party who provides confidential
information in any correspondence, shall —

(a) furnish non-confidential information in summary to the Commission;

and

(b) indicate in detail the reasons for confidentiality.

(2) The non-confidential information referred to in subregulation (1) shall
be sufficient in detail to permit a reasonable understanding of the substance of
the information submitted in confidence.

(3) The Commission shall keep confidential information which —

(a) by nature is confidential;

(h) if disclosed, could have a significant adverse effect upon the owner of
or a person supplying the information; and

(¢) was provided on a confidential basis by the parties to the investigation.

(4) The following information shall be deemed to be confidential, if such
information —

(a) concerns the linancial condition of a company which is not publicly
available, including —
(i) management accounts,
(ii) financial accounts of a private company,
(iii) actual and individual sales prices,
(iv) actual costs, including cost of production and importation cost, and



{¥} sctuai sales volune, the refease of which could have significant
uilverse effect on the owner of, or the person that provided the
information;

() concerns the cost, idemification of customers, sales, inventory, shipmeni,
amuunt or source of any income, profit, loss or expenditure related to
the owner of or the person that provided the information; or

{£) would e of significant competitive advantage to a competitor of the
owner of the inforniation.

£5) The Commissioa shall .-

{&) notify an apphicant where a request for coniidential treatiment is not
warranied; and

(&) state, in writing, reasvns for refusal to treat informalion submitted by
i applican! as confidential.

{6} The Commission may disregard any information indicated as confidential,

that is not sccompanied by a non-confidential suirnary.

{7} An applicant aggrieved by a decision of the Commission nnder this
regulation, may appeal to the Minister, within 14 days from the date of the
Commission's decision.

{8} The Commission may not distegard any inlormation indicated to
be confidential untit the Minister determines the application made under
subregutsiion (7} or until the 14 days have elapsed willt no application being
muscle to the Minister.

B. The Commitssion shall, before the initiztion of an investigation, and after
verificalion of SACU industry’s injury, notify a representative of a couniry of
ongin and of export that the Commission has received a properly documented
application for an invesligation.

9. (1) Where the Board approves the recommendation Lo initiate the
investigation, the Commission shall —

{a) inform any known interested paty of the initiation of the investigation;

and

() provide an interested party with relevant documentation inclusive of the
noit-coniidential version of the applicatiun,

{23 The Commission shall pubkish a Notice to initinte investigation in the
Gagette to atlow interested parties to comment, within four weeks of publication
af such Notice.

{3} The notice published in the Guzette shall include the following —

{a) the name, address and telephone number of the applicant;

(b the natore of the application and its reference number;

(¢) the name and contact details of the assigned investigating officer;

() the name of the country af export and the country of origin, of the

mvestipated product;

{#) acomplete description of lhe investigated product, inclnding the
technical characieristics and uses of the product and the product's curent
tariff classification pumber;

N & descriplion of the alleged subsidy practice to be investigated;

{#) ssemmary of the factars vn which the allegations of injury and causal
link ove based;

() the address where information and comments should be submitted;

(i3 Ihe date of initiation of the investigalion;

() the proposed schedule for the investigation, and

(k) the time period for publication and due date for comments.
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15, {1} Where an interested party is represented by an ottuide party in an  Representation
investigation, the interested party shall provide —

(@) the Commission with a letier of appointment of the interested party’s

represertative; and

(b} in the letier of appointment under subparagraph (a} —

fiy details of the representative, scope and duration of the representation;
and

{ii} a signature by the highest level of suthority or an authorised
representative, with proof of authorisation.

{2) Where an interested party termninates representation sech interested party
shall provide the Conumission with a letter of terminstion signed by the highest
level of awlhority or an authbrised representative, with proof of authorisation.

{3) Where an interested party lias appointed a representative, communication
between the Commission and the intesested party shabl be Ibrough the sppointed
represeidative.

4) Notwithstanding subregulation {3}, the Commission nay commumicate
ddirectly with an interested party.

(3) The cominenication of the appointment of an interested party's
representative shall be made at the time of submitting an application reforred
lo under regulation 3.

16. (1) The Comemission shall provide an opporfenity for any interested pasty  Orat hearing
concetned to defend (he party’s interest during the period of investigation and
the Commission may, upon request, iiold a hearing for an inlerested party to
present the interested parly's view and arguments,

{2} Any imterested parly nray present oral submissions during the hearing.

(3} The interested panty shall within seven days of the orat hearing reduce the
information presemed during the orat hearing to writing and a non-confidential
version of the information shalt be placed on tire poblic file.

{4} Where un interested party fails to submit the wrllen orat submission in
accordance with snbregulation (3}, the Commission shail not consider the ol
submissions under subregelation (2),

(5} Where s party requests for an oraf hearing, such party shall indicate the
reasons for not refying on written submissions ondy,

(6) The Commisgion may reject a vequest for an oral subniission where the
Commission determines thit —

{a) substantially similar information has already been submitled in written

form to the Commission;

(5 written sulimission, in the Conunission’s view, adeguately sets out the

matter intended for an orsd subinission; or

{c) the oral submisston would unduly delay finalisation of the investigation.

{7y An intorested party requesting an oral hearing shall at the time of request
provide the Commissios with ai agenda for an oral hearing.

17. {1} Where the Commission has made its preliminary findings, the Prliminury
Comamisyion shatt publish a preliminary report in the Gazerfe. report

{2} The Commission shall make available a non-conlidential report witkin
seven days of tie publication of the Commissiun’s preliminary report.

£3) The preliminary report shall contatn the following —

{a} the wlenlity of the applicant;

{B} a full description of the product under mvestipation,

(e} the date of the decisivn of the Commission to initiate the investigation;






(6} The recommendation in accordance with sehregelation {53 shall be
accompanied by a report, which contains the following —

(e} G wlentity of the applicant;

{#) a lul] descriprion of the prodiel under investipation;

{ey fhe initiation date asd notice numther

{efy  the margin of subsidy;

{£} the methodology nsed by the Cournrission o deferming the margin of

subsidy;

{1 the injury and causadity factors considered: and

(g} the Boawd's finding,

(7} The Comnrtission and the Bourd shall preserve the requirements of
confidentialily und consider relevimt issees of fact and law, in refereng the
reeommendation 10 the SACU Tariff Board.

2G. (13 An application made under regubation 3, may be withdrawn at any
thne afler ain investigateon has been indtiaed, and the Comumission shall terminaste
Fhe investipgation,

{2} Norwithstanding the provisions of subregniation {1}, the Commission
shall continue an investigation whese iF is in the public interest to continue
steh imvestigalion,

21, {EyAn investigation inay be termmated at any time where the Connnission
of Board is satisficd that there s insuficient evidence of subsidy, injury or
causal link.

(2} The Conymission may terinate an investigatiun where the Commission
determines that the subsidy s de minimis, the volume of subsidised imports,
actual or polentizl or the infury is negligible.

22, (1) For purpeoses of these Repulations, a subsidy shatl be deemed to
exist if —

feed there ts o finsncial contribution by a Government or any public body

within the territory of an exporting country, where -
(i3 a Government or public body provides # divect trnsfer of funds
sucle ax granks, loans and equity infusion,
(it} a Government revenue that is otherwise due is foregone or not
coffected,
{iif) a Government provides gomds or services other than general
infrastruciore or purchase of goods, and
(iv) a Govermnenl makes payment {o a funding mechanisme or cndrust,
or directs a private budy o camy oot ane ar more of the type of
Fonetions refemed to vader suhparagraphs (i3 and (3Hi), which would
be vested in the Government;

(B} there ks any foun of income or price supported by the Government, aned

(£} abenelt conferoed.

{2} For the pumnase of subrepotation (1), the terditory of a country shall
inclugie any area set aside as an export processing or development cone and
other simtilar areas.

23. (1) A substdy shall be countervaiizble where such subsidy —

{a) s granted (o a specific enterprise ar ndustry; and

€0 canses material injury to the SACU industry producisg the like product .

(2} Anexport subsicdy shath be deemed o be & specific sabyidy, regardiess of
whether the subsidy has cxplicitly of in fact been made comingesnt wpon export
performanee,
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(aa)  the company's expurl caroings foe the period onder review
and the corporite tax rute i fhat countey; ue
¢hf)  the amomnt of tax paid in relation fo the amowd piyabie
the absence of such tax hwliday, and the products to which
such suhsily applics;
&) with regards to an input subsidy, the Comunission shall consider the eftect
of such inpud subsidy on the cost or price of the product imder investipation,
() with regardds to an over-rgimbursement of customs dity -

(i} over-relimbnrsement of cusioms duty occurs where a manafzclurer
impards raw eralerials that are nsed to manafacture final products,
that are exported and the duety paid on importadion is over-
reimborsed, or whete the exporter cannot provide proaf that the
imporled product, o which relmbursement was clabmed, s actually
incorpuraded in fhe cxport prodoet, and

{1iy the Conumnission shatt consider the amaunt of customs duly payablc
o rebated when determining the margin of over-relmbursement
of customs duly;
{g) with repards o o prefesential interest rules for cxpart
{1} the Cossussion shall consider —
faa)  inleresi vates lwer than those prevailing in the market
granted to 4 company hy government ora public body atithe
behest of goveniunent as a subsidy, and
(hd) inkercst rate payable on domestic and export markets, the
ortgingl amount of the Joun and the vatee of the product
exported i determining the marzin of subsidy;
(R} with regards e e joan gearantee —

(B the Compmission shaff coasider u provesios of a loan guaraikee by

a foreign povermnent {o a secipient a subuidy where -
{erer}  the loan pranted nader the coverament guaranteed oan i Jess
than the amouant thut the recipient would pay vader a
comparable corunercial Toan that is nut guaranteed, and
{bh) e beactit of (e loan goarantee shall he deemed to be the
cdifference hetwoen Ehe b ATNOES,
{i} with repards 1o other subsidies —

iy the Conunission shali determiine the margin or ameunt of subsidy

for any subsidy nod indicated under this section,
{il) the Commission shall consider the futfowing, in determining
whether a subsidy has been granted -
foery  the e value for moaey,
(0 the doration of sobsidy,
fcet  whether the sabsidy is Hnked to caperts or to all sales or
productio, and
{fefy  any other relevant infortnation at the Comnission's disposal.
{3y The Comumission shall establish the amouwst of the subsidy according to
the available data, if the Commission does not have suflicient data to verify the
amount of the subsidy.
{4y Forthe pinpases of this reputation, “ingd subsidy™ means a subsidy paid
on the input cost of a product that s exparicd.
2. 1) The Comenission shali consider the foHowing, when deteemining  Mareciab ifory
matertal iy sultered by the SACE industry —
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(a) asignificant increase in subsidised imports to production in SACU
industry;

(b) whether there is a significant price undercutting by the subsidised imports
as compared with the price of the like product in SACU;

(¢) whether the effect of such imports is to depress prices of the like product
to a significant degree; or

(d) whether the effect of such imports, is to prevent price increases which
otherwise would have occurred.

(2) The Commission shall consider effects of the subsidised imports on the
SACU industry, reflected by the following —

(a) the actual and potential decline in sales, profits and loss, production,
market share, productivity, return on investment or utilisation of capacity;

(b) factors affecting SACU industry prices;

(¢) the actual and potential negative effects on cash flow, inventories,
employment, wages, investment, growth and ability to raise capital or
investment; or

(d) any other factor the Commission deems to be significant.

27. (1) The Commission shall, when determining a threat of injury to the
domestic industry, verify that the threat of injury is clear and imminent.

(2) The Commission shall, when determining a threat of material injury to
the domestic industry under subregulation (1), consider the following —

(a) the rate of increase of the subsidised imports;

(b) the likelihood of significant increase in subsidised imports into SACU,
for contracts or future purchase orders;

(c) whetherimports are entering at prices that will have a significant depressing
or suppressing effect on SACU prices, and would likely increase demand
for further imports;

(d) theexistence of significant export capacity or inventories of the product
in question, in the exporting companies; and

(e) any other factors which the Commission determines has an economic
effect on the SACU industry.

28. (1) The Commission shall not initiate an investigation on the basis of a
material retardation of the establishment of a SACU industry, unless the industry
or a proposed industry has supplied the Commission with a comprehensive
business plan indicating the establishment of such industry in the absence of a
subsidisation.

(2) The Commission may request a provisional payment or recommend a
countervailing duty where the establishment of SACU industry is materially
retarded by subsidised imports.

(3) The Commission may recommend that a countervailing duty be
withdrawn, where significant progress has not been made to establish an
industry under subregulation (2), within one year following the imposition of
a countervailing duty.

29, (1) The Commission shall determine whether there is a causal link
between subsidised imports and injury to the SACU industry.

(2) The causal link between the subsidiesd imports and the injury to the
SACU industry shall be based on an examination of relevant factors including —

(a) the change in the volume of subsidised imports, whether absolute or
relative to the production in the SACU market;



(b} e price underculting expericnced by the SACEH industry in relation to
the imported prodpct;

{cy the market shares of the subsidised import;

{d) the magnitude of the margin of subsidisation; and

fe} Lhe price of fairly raded imports avatlable in the market.

{3} The Commnrission shall examine any kitovmn factor other than the subsidised
import which is injuring the SACU industry, and the inpory caused by such factor
shal! not be stributed to the import,

{4) The factors referred to under subregulation (3} shall include —

{a} the volume aixd price of non-subsidised import of the produc! in guestion;

(L} contraction in demand or change in the pattem of consumption;

{r} trade resinictive practice and competition between the foreipn and SACU

producers;

{efy development in lechnotagy; and

() the expuort performance and productivity of tie SACU ndustry.

{3) The Comunission may cunviatively assess the effect of the subsidised
imports, where cumatation is appropriate for —

(«} competition between imports from different countries;

(h) competition between the imported products and tire SACT like products;

{c) negligible imports from countries; and
() the margin of sebsidy which is one per cent or more wheit expressed as
a percentage of the export price.

{6) The volome of export shatl be regarded as neglipible where the volume
of imports for the like product is found to account for less than three per cent
af the: 1odal impons of the Tike product into the SACU market:

Provided that the volome of the subsidised imports shall nat be regarded
as negligible if the volome of subsidised imports, from the individual countries
found to aceount for less than thres per cent of the total imports of the like product
into the SACU market, collectively account for more than seven per cent of the
total imports of 1he like prodact o the SACL! market,

. {i)The Commission shall where price comparison reguires a conversion
of curmrency, make such conversion based on the rate of exchange on the date
of sale.

2} The date of sale shall be the date of contract, purchase onder, order
confirnation or invoice, whichever establishes the material terms of sale.

{3} The Commission shail not take into account fuctuations inexchango rales,

31. The Commission may apply the lesser duty rale, where both the
corresponding importer and exporier are coaperating fully.

32, 1) The Commission may, during lhe course of an investigation
satisly itsell of the accuracy of the information sepplied by an interested party,
by conducting verifications as it deems necessary.

{2} The Commission may conduct on-the-spot verilication visits lo obtatn
information and data requlrcd furr investigation,

(1} The Commission reay, in writing, inform the interested part}r concerned
of the dates of an intended verification visit under subregulation (2}.

{4} The Conunission chall inform the country concerned of (e dates of the
intended verification visit and shall conduct the verilication on those dates,
untess that country ohjects o the verification.

(3} Where the country concermned objects to the Commission’s verilication,
the Cominission may —
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2y The provisional measures recommended vnder subregalation (13, shall
be for a period not exceeding four months and such pericd may be extended
to wine momhy,

37. {1} A definitive countervailing duly shalf remain in place for & period of
five years froin the date of the publication of the SACU Council’s hinal decision,
untess that pertod 18 otherwise specified or reviewed prior to Ihe {apse of the
five-year period.

(2} Adefinilive comutervailing duty may be imposed with retroactive effect.

(3} The Commission mey —

{a) base final Gindings for an interested party that fails to cooperate on the
facts available; and

(b} determine the level of conntervailing measure on such facts available,

38. The Commissinn may suspend or tenninate an investigation
withont the recommendation for imposilion of provistonal measures or
countervaiting duty, following the receipt of a satisfactory price undertaking
undler which ~

(2} acoountry agrees toelintinate of limit the subsidy or take other necessary
MeRsUEES; OF

(¥} thecxporter aprees to revise price of to cease exports 1o SACU at subsidised
prices, so thal Ihe Commission is satisfied that snbsidised expot or the
material injury is eliminated.

39, {1) The Commission shall not accept an sndertaking, untess it has made

a preliminary affitmative determinalion of sebsidisation, infury and causal dink.

(2} Where the Commission declines to acvept an undertaking, the Commission
shall provide the —

{a) eaporter or where appropriate, the Govertument of the exporting country
that offered the undertaking the reasons for ity decision; and

(&) exporier or Governinen! an opporfunity to make written comments an
the decision,

(3} The Conmmission may reguire from any exporter or conntry from which an
undertaking has been accepted, periodical information relevant fo the fulillment
of the undertaking end to permit verification of pertinent data.

{4) An undertaking under subregulation (3), shall not be accepted by the
Commission where the Commission considers acceptance impractical,

4. (1yWhere the Commission accepts a price undertaking from an injerested
party, the Commission shall publish, by Notice in thie Gazedte such acceptance
of price undertaking.

{2) The Notice referred to under subrepulation (1), shall inctude 1he non-
confidertizl part of the undertaking and shalt be forwarded to the Government
of the country uf the products which are Lhe sobject of the price undertaking,
and 1o any other interested party.

41, Notwithstanding the fact that an undertaking hax been accepted, the
Commission may upon the request of an exporter or where it thinks fif, complete
the invesligalion,

42, The Commission may, in a case where an undertaking is viotated by an
expotier —

{@) resome the counlervailing investipation of injury to SACU industry and
mizke recommendition on the basis of the best information available;
and

(4 inthe interim while undertaking the investigation, recommend for the
impusilion of the provisional measures.
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PART IV — Review

43. (1) Aninterested party or representative of an interested party shall apply
in writing to initiate the following —

(@) an interim review;

(b) a sunset review;

(¢) anew shipper revicw; or

(d) anti-circumvention review.

(2) An application referred to under subregulation (1) shall be determined
by the Commission.

(3) Notwithstanding subregulation (1), the Commission may initiate a review
without having received a written application from the relevant interested party
and in such cases, the Commission shall proceed, if it has sufficient evidence
of a significant change in circumstances relating to a subsidy, material injury
or a causal link, to justify the initiation of such review.

44. (1) The Government of the country concerned shall be notified of
the review under regulation 43 (1), as soon as a properly documented review
application has been received.

(2) The Government of the country concerned and intcrested parties shall be
supplied with the relevant non-confidential information, as soon as the review
in question has been initiated by publication in the Gazerte.

45. The Commission shall initiate a review by notice published in the Gazerre
and such notice shall indicate the following —

(a) the identity of the applicant;

(b) the product under consideration;

(¢) the investigation periods for subsidisation and injury, respectively;

(d) the scope of the review;

(e) the current countervailing measures in place; and

() asummary indicating the basic information on which the review is based.

46. (1) An interested party shall be issued a questionnaire in a format to
be determined by the Commission, to note its response to a Notice referred to
under regulation 44 (2).

(2) An interested party shall be deemed to have received the questionnaire
under subregulation (1), seven days after the dispatch of the questionnaire by
the Commission.

(3) An interested party shall on receipt of the questionnaire under
subregulation (1), respond to the Commission within 30 days.

(4) An interested party not directly informed of the investigation by the
Commission shall, within 40 days of publication in the Gazetre of the date of
initiation of investigation, submit questionnaires to the Commission.

(5) An interested party shall submit responses, in writing.

(6) The Commission shall treat responses that are not indicated confidential
as non-confidential.

(7) The Commission may render any submissions by interested parties as
deficient, if they do not comply with the provisions of this regulation.

PART V — Interim Review
47. The Commission shall not consider an application for an interim review,

sooner than 12 months after the publication of SACU Council’s final finding,
in the original investigation or the previous review.



48. (1} The Commission shalt only initkate an intedim review, if the party
requesting such interim review can prove significantly changed circumstances,

{2y Where an iaterested party has not caoperated in the Commission’s
investigation that ted to the imposition of the countervailing duty, and such
Ierested party is snbsequently withng to supply such information, this change
in disposition shall not gualify as significantty changed circumstances.

{3} An inlevested parly shall not be precluded by the Conunission from
requesting an interim review, simnftaneonsty with a sunset review, ir order to
expand or limmi Lhw scope of application or level of any countervatling duties.

49. {1} An inlerim review shall consist of a single investigation phase.

(2} The Comunission may verify such information as it deenls necessary (o
confirm, the aceuracy and the adeguacy al the mformation submitted by any
interested party,

50, The Comymission’s fingl finding, in the foem of a reconunendation Lo the
SACU Tariff Board, may resull in an inerease, decrease, the withdrawat or Lhe
reconlirmation of the caisting countervailing duty,

PART Vi — New Shipper Keview

5L, {1) An expoirter that that did not export to SACEH during the original
investigation pertod for subsidisation, may request a new shipper review.

(2) An exporier reguesting a review under subregulation (1), shall provide
sulficien! information to prove that it is not and was not related to any party fo
which the countervailing duty was applicd.

£33 Fhe Comenission shall not consider 2 request for a new shipper review,
hefnre definitive countervailing duties have beeit imposed.

52. (1) A new shipper shall —

(e provide the Commission with full informuetion on subsidies and any ather

information deemed necessary by the Commission; and

(b} subnsrsech infonmnation in a manner Lo be determined by tive Commission.

(23 Where a new shipper has nol exported any product e SACEH industry
during the period under review, the new shipper shall provide the Comniission
with the reqguired informialion it such form as may be reguested by the
Conimission.

53, (1Y Acoundervailing duty inrespect of the new shipper shall be withdrawn
simultaneously with te initiation of a new shipper review.

{23 The Commission may recommend to SACU Fartll Board for imposition
uof provisional payments at the sume Tevel a5 the coontervaibing dulies,
simuitaneonsty with withdrawal of the conntervailing doty and such: provisional
payments, shafl remain in loree for the duration of the review,

54. {F) The Commission may verify sach information the Commissian
deams necessary, to confivm the accuracy and the adequacy of any information
submitted by an mterested parly.

{2} An exporler’s margin of subsidisation shall normally be detereined as
the subsidy expressed as a percentage of the export price to Botswana.

{3} Where no export price 1o Bolswana can be established, the Communission
miay determine the expon price on any reasonable busis, including with relerence
to Ihe rew shipper’s export price to an appropriate third country.
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£2) Where the SACH industry has supplied the required information and the
exporier o foreign produces does nod couperate within Ehe set time frames, the
Cernmission may rely on the facts available to reach the Commission's final
decision,

{3} For the purposes of this regulstion, “deadling” means the nal date
cammuicated by the Comnission, for submission, response, comnient and
requests,

62. The Conunission's recanimendation ki the SACU Farlf Bourd, may result
in the withdrawat, amendment or reconfirmation of the criginal countervailing
chuty,

PART VI — Anté-circumiveriion review

63, {13 Other than circomvemion contemplated in subregplation (2} () and
(«f}, clrcunvention shalf be deemed to take place, if one or more of the following
condiliumy zre met -

{7} achange in the pattemn of frade hetween thind countries and Bolswata ot
the common customs area of the SACU which results from & practice,
process or work for which there s no or insnfficient canse or economic
Justification other than the impositian of the coantervailing dely; ot

(B} remedial effects of the conntervailing measure are being undermined in
termis ol the volumes or prices of the products nnder investigation.

{23 For puwrposes of anti-cireumyventiva the futlowing types of circumvention
shall be treated separately —

{e} improper declaration of the —

{i} value of the product,
(H} origin of the prodoct, or
{111} fhe nature or classification of the producet;

(£ minar modification to fhe product subject o the countervailing doty;

{¢) the expoct of parts, components and sub-sssemblies with asserably in a
third counlry oF within the common cnstosns area of the SACU;

() absarpion of the couslervailing duty by either the exporter or the
irmporter;

fe) & declaration under a different tariff heading, even where such different
tarifl heading does provide for the clearance of tat product; and

(A any other forn: of circunivention as miy be submittett for the Conenission’s
congideration,

{3} Any instance of circumvention as contemplated in subregulation (2}
fa), shall be referred to the Botswana Unified Revenue Services for further
investigation and shall not precinde the Comnidssion from taking countervailing
action, if the information at the Comrmssion’s disposal, including information
obtained through subinissions by interested parlics, warrants such action.

{4} Any minor modification of the product shall be deemed to have taken
place, il the sabsequently expuried product —

fa) has marerially the same prodeclion prowesses, uses the same ravw materials
and has basicaily the same physical appearance or characteristics; or

£f} 1w s suhsbitute for the product on which countervailing duttes have been
imposed.

{5} An Asseinbly in a third countiy or within the commen customs area of the
SACYH, shall be decmed to take place if (e value added in such thind country
or In the comman customns atea of the SACH, does not exceed 25 per cent ar
does not constitute a major tansformarion process.
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(6) An assembly referred to under subregulation (5), shall not be regarded
as changing the country of origin.

(7) The value added in terms of subregulation (5), shall be determined with
reference to the direct and indirect costs of production only and shall not include
selling, general, administrative or packaging expenses or profit.

(8) Anabsorption of the countervailing duty shall be deemed to take place, if —

(a) the exporter decreases its export price in any manner to compensate the
importer or a third party for the extra burden imposed by the countervailing
duties, unless there is a correspondent decrease in the normal value of
the product;

(b) the importer does not increase its price in line with the countervailing
duties, unless such importer can provide evidence indicating that it
absorbed such countervailing duties without assistance from any other
party, and only from revenue generated by the specific product in
question; or

(¢) incases involving tenders, the tender price is not increased by the effect
of the countervailing duty.

64, (1) Where an anti-circumvention complaint is lodged with the Commission
within one year of the publication of the SACU Council’s final determination,
the SACU industry shall not be required to update the SACU industry’s injury
information,

(2) The Commission shall not require injury information in cases of
circumventions under regulation 63 (2) (b) or (¢). v

(3) Where an anti-circumvention complaint is lodged with the Commission
prior to or within one year of the publication of the Commission’s final finding,
and in relation to any circumvention alleged in regulation 63 (2) (&), (¢), (d), (¢),
or (f), the Commission may use the information previously established on the
subsidics to determine the margin of subsidisation until such time as the exporter,
foreign producer or foreign Government has submitted the proper information.

(4) The Commission may impose provisional payments on the basis of the
margin of subsidy determined.

(5) The Commission may make a preliminary or final determination on the
basis of the facts available, in the event that the relevant interested parties have
not submitted appropriatc information before the set deadline.

(6) Where there is a deficient response, an interested party shall be given the
opportunity to address any deficiencies within seven days and such additional
information shall be taken into consideration by the Commission in the
Commission’s determination

(7) Where an anti-circumvention review involves absorption, the Commission
may determine the level of the absorption with reference to the failure in the
movement in the resale price of the subsidised imported product.

(8) The Commission may conduct such verifications as the Commission
deems necessary to confirm the accuracy and the adequacy of any information
submitted, by any interested party.

65. (1) The SACU industry or other interested party shall provide information to
the Commission, that is reasonably available to it, to indicate that circumvention
is taking place.

(2) Any request for an anti-circumvention review, shall include information
of the specific type of circumvention that is alleged to take place.



(33 The Commission may requite any interested patty Lo submit such
informaiton as # deems necessary o properly conduct the review,

{4 Where the party against whom the atlegation is made, fails to respond
within the stated deadline, the Commission may mike a decision un the facts
available (o it

66, If the Conunission makes 2 finding that cirermyention has taken place,
the Cammassion’s final recoirumendation may resaitin —-

(@} increase of countervailing duties to compensate for shsorption of

conntervailing duties; or

(5} extension of the scope of the countervailing dutics to apply to pacts,

components o substitite new maodels and the fike products.

PART IX — Misceffaneos

67. Any person whao is aggricved by a decision of the Commission, may
within 30 days of such decision, appeal (o the High Court against such decision.

68, {E)An impurter or exportet Ingy request reimbursement of cuuntervailing
duties collected by the Commission, where it is showa that the subsidy margin,
o the basis of which countervailing duties were paid, has been eliininated or
hay been reduced to a level which is below the level of the duty i lorce.

(2} Any reguest containiag alt the required inflormation, for a refund shall he
submitted to the Comumission dsning (he snniversary month of the countervaiting
cduty, and shall retate only 1o the preceding 12 months” penod.

(3} An application for relund shall —

(ey be considered as duly supported by evidence, where it contains precise
information on the amoun of the refund of countervailing duty claimed
and customs documentation relating o the caleulation and payment of
such conntervaiting duty; and

(& imclude, lor the refative period nader review, information on nonnal
values and export prices (o the SACY for the producer of exporter to
which the countervailing duly apphes.

{43 An application for a cefund shall be in 2 format 1o be determined by the
Commission,

{5y The Commission may, at any time afler receiving a refund application,
initizle an interim review, whereupon the information and findings from such
interim review shall he used to determine whether a refund is justificd.

69, Where rite Commission, lotowing an interim review, recommends that
the existing countervailing dety be decressed ur withdrawn, the relevant importer
or importers may reyuest that countervailing duty be refunded, in accordance
with the SACU Council's final findings.
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SCHEDULE

Application for countervailing investigation
(regulation 3 (2))

BOTC

Botswana Trade
Commission

APPLICATION FOR REMEDIAL ACTION AGAINST
THE ALLEGED SUBSIDISED EXPORT OF

(insert product)

MANUFACTURED/ PRODUCED IN

(insert country)

APPLICANT:

(insert name of company filing the application)




1. Introduction

1.1

12

13

Thig guestionnaire shonld be completed by an Applicant alleging that the subsidised
export of a paticular product is cansing it material injury. It is important that that
Applicant provides ali the information reguired in the prescribed muanner.

When completing this questionnaire, please read afl insiructions carefully. You should
be aware that your response Lo Uie questionnaire and any subsequent additional reguesis
forrmulated by the Commission will constitute the basis of which preliminary and fnal
findings will be imade reparding tlie investigation.

Nun-suhmission of 4lf relevant information or the submission of incomplete information
can have unfavourable consequences on the outcomne of the investigatton. In 1his respect,
it is essential that your response to the questionnaire is aceurate and complele as possible
and shoukd attzch supporting docoments. Der not leave any question or section blank,

2. Purpose

2.4

The purpose of this questioanaire is 1o lelp the Southern A frican Customs Union {SACUY
industry to bring together in 2 conctse and kogical form the information needed by the
Botswana Trade Commission (the Commission) 1o investigate tie alleged subsidy.

3. Legal framework

34

iz

33

Coontervailing investigations are conducted in termis of {i} the Botswana Trade
Commission {Commission} Act, 203 which mandates the Commisston 1o investigste
allegations of subsidised exports within the Southern African Customs Hndon {(SACU)
and {ii) Conntervailing Investipation Regulations {CIK) which provide for the manner
in which the investigations are (o be milisted snd conducted.

BHeing a member of the World Trade Orgruisation {WT0O), the Conunission inuse act
consistently wilh Article V1 of the Generat Apreement on Tarilfs and Trade 1994 and
the WTO Subsidies and Countervailing Measures Agreement.

This doecnient is available at www.botc.org bw.

4. JSubmiysion of Confidential and Non-confidentizl Informmution

4.1

[f the response 1o the guestionnaine iy based in part on contidential material, it must
contain a non-confidential version of the confidential material {ogether with an
explanation of why it is confidential. The information nust be provided in the manner
belbow:
4.1.1 A person may, when submilting information to the Commission, identify
inforimation that the person cleims to be information tial —
(¢} iz confidential by its nature; or
(" the person utherwise wishes to be recognised as confidential.
4.1.2 A person making a claim in terms of paragraph (4.1.1) must support that claim
with —






38 Regarding elecivonic submissions, hoth confideatial and non-confidential versions
maist be submitted clectronically and must be made on a {lash drive, which must bo
write-protected and khelled clearly indicating (1) the company’s maune, {§1) product(s)
concerned and (131) whether the information s conftdential o non-confidential,

5.9  Further o the above mandatory subinission formafs, the conspany has an option &0 make
additional submissians by cenatk bo (info @ botc.org bw), However, ihinnst be noted that
subrmission by emall may be insecure and compromise your proprictary information
amt that ol interested parties, If the company chonses this eption, it does so at its owa
tisk and the Commission is Indemnified Mo any lability that may arvise thereto,

510 Any documents, whether hand copics or electronic submissions, not complying
wilh the above formalities may be reterned 10 the pagdy submitting them and not
be vsed by the Cosmintssion for the purpose of fitis Investigation,

34t Shoold you vequire an extension, kindiy contact the officer in charge befoee the
eapity of the deadline 1o request an extension. No reguest for ap extension will
be attended o unless they are received before the capivy of the deadling and
provision of good cavse lor such exteasion.

512 Kindly note that a response sabmitted after the lapse of the deadbine or one the
submission of a delicient response may he rejected by the Commission. In this
respect, the Commission may establish prefiminary or finat indings based on
the mfonnation avaifable in fhe application,

6 Verification of Information Pravided

6.3 The Commission has avthority to verify any infomiation provided in response o the
questionnaive or any subsequent information provided.

7 Language of e Investigation

The mvestigation is o be conducted in English and therefore only information for witich an
English version ur translation is provided witt be considered in the Investigation.

B False Statements

Any person who knowisgly oe wilfolly provides false, misleading or incorrect information to
the Conunission, whether in an application received hereunder or othervise in connection with
an investigation under the BOTC Act, shalt be guilty of an offence and shatt on conviction
be liable to a fine of P2 000 or to imprisonmment {or & term not exceeding two years or botk,

4 Public File

In nceordance with CIR, the Commission is requited to enswre that all interested parties are
given reasonable opportunily to have access to all non-conlidential infornation that is relovant
to the prescatation of their cases and that is used by the Commission in the investigation, To
meet this requirement, alf non-confidential docements relating to an investigation wili be placed
on & public file accessible to the public,

B} Assistance with Questionnpire

in the evait you encounter zny difficubty in interpreling the information requested n this
questionmaire, cotllact can be made i the officers in charge of the investigation.






Al

Stafe the names, wekephone numbers of and positions hedd by the company’s officers 10
be contacted.

Mamao:

Postal Address:

Physical Addiess:

Teld_ % o Fax:f }

#Note: The contact pevson should be somebody that has been involved with the completion of the
{uestionnaire and that would be in s position to answer questions the Commission might raise.

A3

Have you appointed a consultant, tegal or other representative? If yes, please attach a
copy of the letier of appointment setting vut the scope and daration of the appointment,
as teguited by the CLR as Antexure A3, Alternustively, if you have appoinied a legal
representalive ko assist you in these proceedings, attach the yriginal Power of Attorney.

MName:

Designation:

Mddedross:

Tekb:f 3 . Fax:d }

Emaik:







Al

Al7

AlB

AlD

The name{s) and address(es) of the related linns involved with the distribution of the
produci(s) heing the subject of this investigation,

Provide & flow chart of your marketing/distribution channels for the product(s) concemed
in the application and indicate the percentage vif-take for ench channei.

Provide proof of registration of the company wilh competent Autharilies and attach it
as Annexure AlS.

Name the product allegedly being sobsidised:

Country of orginfcaport

Indicate which of the Tollowing is the basis for normal valoe:

(2}  lhe normal valve is based on domestic sales in 1he country of arigin,
(& exporl price to a Lhird country; and
{e) nconstructed normal value,

List the factors in respect of which actual material infory/a threat of material injury/the
miaterial retardation of the establishment of an industry is alleged.

(i)

(i)

(i}

(iv)

(v}

(vi}

{vii

{viii)

PARAGRATH B PRODUCTS

Note np like product
The Couvntervailing Regulations defines iike product as
{n} &product which is dentical, i.e. alike in all respects Lo the product ander consideration;

or

D) in the absenee of sucl a product, anather product which, although not 2like in all respects,

hias charscteristios closely resembling those of the predoct under consideration,

Further delails on like product are conlzined in the CVR.



Bl  Imported (subject) product
Note If there is more than one imported product competing directly with the SACU product,
information should be submitted separately for each such product.

B1.1 Give a full description of the alleged subsidiscd imported product.

B1.2 The main raw materials/components/inputs used in the production is/are

B1.3 The production process used is as follows:

B1.4 The products’ technical characteristics and appearance are as follows:

B1.5 The application and end-use of the products is for

** (If possible, provide pictures, brochures or catalogues) and specifically provide
details for the above)



Bl.6 TheSACU tike product is substitutable with the imported product fo the foHowing exient:

Bt.7 The following farift dispensation applics 1o the impoited product:

Tarilf Description | Unit of TRate of Rehate Rebate
subheading measurementt | customs duty | provision item | pravision
munber description

BLE Indicute if you arg aware of any possible loopholes in the taniff classification, i, whether
the product can be imported under apy other tanifl heading,

B25ALCL kike praduct

Note: 1F remedial acton is requexied in respect of more than one product, the folowing
informetion should be submitied separatety fur cach prodact. Where the application is
ladped in respect of anmerous product lines, e.g. shoes, car tyres or circuit breakers, 2
sumple musl be seleeled for investigation purposes and the basis for determining the
sample must be indicated. Note that the Commission may request information relating
to products falling outside the sample afler it has received the exporters’ and importers’
TEXPONSES.

B2.1 Give lhe name and description of the SACLU produoct







B28 Give details of all standards or specifications applicable to the product concemed in
the SACU prescribed by law or atherwise.

#% Mute: In that regard, the applicant is expected to describe both the SACU product as
well as the imported praduci ix sufficient deénil for proper comparison and understanding
of the product.

B3  Like produci in the country of export or urigin
831 Givethe name ani description of the product soid in the exporting country

B3.2 The main raw materials/componems/inputs used in the production isfare:

B33  The production process used is as follows:

B34 The producis’ technical charactertstics and appearance are as follows:




B3.5 The application and end-use of the products is for

B3.6 The SACU like product is substitutable with the imported product to the following extent:

B3.7 Enumerate in detail any differences between the imported product and the like product
sold in the country of origin or export:

PARAGRAPH C INTERESTED PARTIES
C1If there is a SACU representative organisation submit the following information:

(a) Names, address, telephone and fax numbers and Email addresses of and position held
by the organisation’s officers to be contacted;

Name of orgnisation:

Name of contact person:

Designation:

Postal Address:

Physical Address:




Tekf )] Tax:{ )]

Webpapge:

Email:

{fy Name the SACU producers in the industry afliliated wilh 1he organisation and provide
their names, full contset detsils, postal and physical address, telephone number, fix
numbet, email as well as names ard details of their contact person.

Nameo of organisation:

Name of contact person:

Designation:

Prstal Address:

Physical Address:

Fely j Fax:d 3

Webpage:

Emani:

C2Provide the names, full coitact details, postal and physical address, telephone nomber, fax
number, cmaik a5 well as names and detaits of the contact person of afb ather SACU producers
ot the like product,

Mame of urpanisation:

Nmune of contact person:

Besipnation:

Fostal Address:




Physical Address:

Tel:( ) Fax:( )

Webpage:

Email:

An application shall be regarded as brought by or on behalf of the SACU industry if:
(a) atleast 25 per cent of the SACU producers by domestic production volume support
the application; and
(b) of those producers that express an opinion on the application, at least 50 per cent by
domestic production volume support such application.

Without this support, BOTC cannot accept an application for investigation. Letters of support
for or opposition to the application must be attached to the application as Annexure C2.

C3 Indicate the industry support and/or opposition to the application in the following format:

Industry Standing
(Total domestic production of like goods for the 12 months preceding the lodging of the
application) -
Producer Production volume- Production volume- 7 Production
Support Application Oppose application volume-
Neutral
Your
Company
Other
producers
Ls
2.
3. R
Total
SACU




cd

C5

Give details of exporiers aind foreign praducers in the investigation in the following
format:

Name of organisation:

Marmie of contact persan:

Postal Address:

Plrysical Address:

Tab{ } Fax:({ 3

Webpage:

Emeil:

Give details of the importers of the product under investigation in the following format;

Name of organisation:

Name of contact person:

Postal Address:

Physicel Address:

Tel:( } Fax:{ 1

Webpage:

Email;




PARAGRAPH D):  COUNTERVAILING/SUBSIDISED EXPORT

I. Countervailing action is against subsidised exports which causes injury to the SACU
industry. In terms of Regulation 23 of CR, a subsidy shall be deemed to exist if —
1.1 thereis a financial contribution by a government or any public body within the
territory of an exporting country, where:
(a) agovernment or public body provides a direct transfer of funds through grants,
loans, and equity infusion;
(b) government revenue that is otherwise due is foregone or not collected;
(¢) agovernment provides goods or services other than gencral infrastructure, or
purchases goods;
(d) agovernment makes payments to a funding mechanism, or entrusts or dirccts
a private body to carry out one or more of the type of functions illustrated
in (ii) to (iii) above which would normally be vested in the government and
the practice, in no real sense, differs from practices normally followed by
government.
1.2 there is any form of income or price support by government; and
1.3 abenclit is conferred.
2. Inview of the above, the application the applicant shall provide information, in the sense
of proof, regarding each of the following elements:
2.1 Existence of a financial contribution;
22 From agovernment or any public body in the territory of the country(ies) covered
by the application; and
2.3 The financial contribution confers a benefit to its recipient.

3. Existence of a subsidy programme
D.I  Give details of the financial aid or assistance programme, substantiating your response
with supporting documents and indicate the following:

D1.1.1  Name and description of the subsidy programme(s) which are believed to
apply to the allegedly subsidised goods, and the legislation or regulation
under which the programme operalcs.

DI1.1.2  Conditions for granting the subsidy.

D1.1.3  The statutory body or authority responsible for the administration of the
programme.

DI.1.4  The nature and operation of the programmes, including the product coverage
and the form of assistance provided, identify the benefits provided under the
programmes, export subsidy, government grants, loan guarantees, tax credits.

DI.1.5  Estimated amount of subsidy, calculated as a percentage of the value for duty
of the goods when imported into SACU and full calculations should be shown.

D.16 Details of the financial aid or other assistance scheme regarding any inputs
of the product under investigation.

4. Specificity

4.1 In addition to the above requirements, the applicant must proof that the subsidy is
specific. Regulation 24 of CR sets forth that a subsidy shall be countervailable only if:
(a) if the granting authority explicitly limits access to a subsidy to an enterprise or
industry or group of enterprises or industries, or if thc Commission finds in fact
that the subsidy is used by a limited number of enterprises or industries or a
disproportionately large amount of the subsidy is granted to a limited number of

enterprises or industries or certain enterprises or industrics; and



£5) it couses material injury o the SACU indostry producing the like product.

4.2 Inview of the above, the applicant will have to submit prima tacie cvidence that the
that cach progranune included in the application has a subsidy specific to a company,
a group of companics, an ipdustry, s groap of industrics, a region, or several regions in
the jurisdiction of the exporting counhry.

22 Name the country i which the goverment provides the fnancial aid or other assistance,

3 Name the product(s} that beneht from the assistance.

PARAGRAPHE MATERIAL INJURY

Note: Before the Comniission can initiate a countervailing investigation, i must have prima
facie evidence to reach a reasonable conclusion that the alieped subsidized exports are cassing
or threatening to cause matertal injury to & SACLU industry.

The applicant must provide safficient evidence to reach a teasonable conclusion that alleged
subsidised exports are causing or threatening to cause masterial injury to a SACH industry, The
appdicant must provide data showing the negative impact that the atfeged subsidised imports
have,

When preparing the information requested in the following sections, please note the Following:

Praduct

The injury determinalion inust be based exclusively on data for the Tike product manafactured
and sold by the apphicant. Only where such separate identification of that production is not
possible, the effects of the allegedly subsidised imports can be assessed by the examdanation of
the production of the narrowest group of cange of products, which inclodes the fike product,
for which the necessary infurmation can be provided, If data ase determined on the basis of
cstimates, the applicant must explain the basis for such cslimales.

Period for submiission of dala
The period of investigation is normally three years, Howover, lor certain factors such as price
anderentting the dats may cover a shocter, but recent and representative period uf time.

EI1 General infermation

El.t Provide a flow chart of your marketing/distribution channels fur the produoct(s)
concerned in the spphication and indicate the percentage off-take for each channel,

E1.2  Provide full details of yow terms and conditivns of sabe and seling price to each
class of customer, e.g. wholesaler, retailer, downsiteam producer, ele. Allach a
copy of your standard terms and coaditions as Annexure E1.2.

Ei3  Give the reasons and basis for your cateporisalion of customers,

Fid  Enumerste major changes over the past thiee years in your answers (o the above
questions.



E2 TFINANCIAL INFORMATION

Note: All financial information should be in a reconciled format. If such requested information
is not readily availablc in the same format or nceds adjustment or re-apportionment, please
qualify by way of explanatory notes or discuss the merits of the situation with the Commission.

E2.1 Indicate your normal accounting period.

E2.2 Provide copies of your audited financial statements, including detailed manufacturing,
trading and profit and loss statements for the most recent three financial years. If your
statutory statements do not include detailed accounts or schedules, please provide such
accounts/schedules separately.

E2.3 Provide copies of your year-to-date management accounts, including dctailed
manufacturing, trading and profit and loss accounts for the period between the last
financial year end and the most recent month end. Provide ancillary schedules if not
part of published accounts.

E24 Provide a separate sales and profit before tax contribution analysis of all the product line
items manufactured by your company, including a percentage analysis. The information
should be sufficient to allow proper verification of your like product information.

The requested income statements should be analysed in a departmental or divisionalised format
detailing the product concerned as a separate activity. The analysis should also be in respect of
three prior financial years and the most recent year-to-date management accounts period. If the
requested information is not available from your financial database, please discuss alternatives
with officials of the Commission.

E3 Effects on the SACU prices
E3.1 Price depression

Price depression occurs when the SACU industry’s domestic selling prices are reduced because
of the imports. Outline the extent to which the imports are causing price depression.

E3.1.1 Provide the following information with regard to your average per unit ex-factory
selling prices:

7 Year l ar 2 Ycarr3

Your ex-factory
price per unit

State the unit of measurement

E3.1.2 If your prices decreased significantly during the last 12 calendar months, please
supply the average ex-factory prices for each of the last 12 months. Please attach
as Annexure E3.1.1.

E3.1.3 Indicate any other factors that have depressed your ex-factory sclling price that
do not reflect in the above table, c.g. longer payments terms, higher year-end
rchates, additional free stock.



E32

Frice suppressien

Price suppresstun ocers when price increases that would otherwise have taken place do not
oceur because of the subsidised exports and can be determined with reference (o -

(e}
{f}

£l
{d)

E3.}

the expected or required return of the SACH industry for the like or similar products;
the profit margieg of the industry (or the like products before the eotry of the subsidised
imports; or

the prices obtained for the ke products by the indnstry directly before the entry of the
subsidined tmports:; or

any ather reasonable basis.

E32.10 Dutline the cxtent bo which the attegediy snhsidised goods have caused prices
to he suppressed. Supporting evidence preferably in the form of finaneial data
should be provided and the format of the Table below may assist you by providing
this inlormation.

Yrear 1 Yoear 2 Year 3

Your ex-factory price
pet unit

Your produclion cost
pet unit

Yﬂill gl‘ﬂﬁs prﬂ-ﬁt FE!' ................
1l

Your gross prohit%

Your produclion cost
as a 5 of selling price

State the wnil of meastrenend

E3.2.2 H price suppression is more pronounced during the tast 12 months sepply the
information as requested in Table T3.2.1 separately for each of the last 12
months, Please attach as Annexare E3.2.2.

E3.2.3 Indicate miry otiter factors that have suppressed your ex-factory selling price that
oy not reftect in the above Lable, e.g. longer paynients terms on sales, shorter
payment terms on perchases, higher year-cnd rebates, additions] Iree stock, ete.

Cast bulld-up

E3.3.1 Plesse supply a cost huitd-op in the format indiceted in Anmexare E3.3. 1.
Wiere your manageiment accounts do nat aflow for the specilic cost clements
indicated in the pro forma, please indicate the information tirat is available and
supply as much detail ax possibic.

E3 3.2 Please supply 2 Bill of Maiwerials for the domestic like product.



E4 SACUINDUSTRY SALES
E4.1 Pleasc supply the following information on your sales volume by your industry.

Year 1 Year 2 Year 3

Your sales volume

Sdcs by other SACU
producers

1.

2

3.

Total volume of
SACU sales by SACU
producers

State the unit of measurement

E4.2 Ifsales of the product are of a cyclical nature comment on the nature thereof, indicating
the length of the cycle and the prices both during the up and down phases.

PROFIT AND LOSS
ES Actual and potential decline jn profit

ES.1 Explain how the gross and net profit on your sales of like goods have been affected
by the allegedly subsidiscd goods. To substantiate your claim, provide your audited
accounts for last three years.

Year | Year2 Year 3

Units sold

Your total gross profit

Your total net profit

E5.2 Comment on the actual and potential decline in your profits.

OouTPUT
E6 Actual and potential decline in output
E6.1  Supply the following information regarding your actual production volumes over the last

three years. Notc that this should relate (o total output of the product under consideration,
regardless of whether destined for the domestic or export market.



EA2

Yoeur £

of the product
concerned

{ Other SH\E?.U

Your tntal production

State the unit of measirrement

Year 2

Year 3

Comment on the actual and potential decline in your production, both totat and {or

SACL) consumption.

MARKET SHARE

£7  Actual and potentiai decline in markel share

7

Provide applicant’s share in the SACU market for the most recent three yeurs and
compare the macker shage of SACEH industry with the shaves of tmports of the aflegedly
sibsidised pruduct and imports from other countries (or the three years:

Year |

Markel share in
volume (meir):

Applicant

Pumped imposts

Other i"mpnrl:{

Percenrage shure held

by:
Applicant

i Duumped jmports

Year 2

E12  Supply the tulowing information, based on sales (and not on cutput} value, for the past

thaee years:



Year |

Year 2

Year 3

Your market share (%)

Other SACU producers’ market share
(%)

Total SACU producers’ mar_ket share
(%)

Market share of alleged dumped
imports by country

1.

2.
3.

Total market share of alleged dumped
imports (%)

Market share of other imports (%)

Year |

Year 2

Year 3

—Y_our market share (%)

ahcr SACU producers’ market share
(%)

Total SACU producers’ market share
(%)

Market share of alleged subsidised
imports by country

1.

2.
3.

Total market share of alleged subsidised
| imports (%)

Market share of other imports (%)

PRODUCTIVITY
E8 Actual and potential decline in productivity

Show how productivity has been affected over the period covered by the alleged injury
on a monthly or quarterly basis if possible and state the basis used for measuring

productivity:

E73 Comment on the trends revealed in Tables E7.1 and E7.2.




Year 1 ! Year 2 " . .Ycar 3

Total production
volome

Number of employees
; {manufactaring only)

Um!ﬁper em;:.bl.n.yeu

Ef.2 Comment on the actual and petentie! decline in productivity idendilied in Tuble E8. 1

RETLIRN ON INVESTMENT
E% Retorn on invesintent.

E2.1  3how retum en assets of & similarly appropriate measure of retum op invesiment over
the period coverad by 1he alleged injury aml explain how it has been affected by the
affegedly subsidised goods,

Piease refiect the profit before tax, interest and extraondinary ilems,

YEH[' ! Yeﬂl' 2 Yc&r 3 e

Net profit {product
concertied)

Total net profit (alt
products)

Net assels {product
concermned)
Total net assels (tatal)

Relern on net assets
{product}

Rutarn on net assels
{total}

CAPACITY UTILISATION
E1Q  Actual and potential decline in capucily and capacity utitisation

EiG.1 Provide the industry’s praduction capacily Over the period covered by the alleged injury
and explain how it has heen affected by the allegedly subsidised goods. Supply the information

requested below regarding your actual and potential capacily and capacily wlilisation for the
product concerned. Stale the init of measurement,






CASH FLOW
E11  Acinal and negative effecis on cash flow
Eil.l Provide the following information regaeting your cash oo

Year 1 ; Year 2 Year 3

Product specific
Cash flow: inconting
{ash How: eolgning
Net cash flow

Company
Cash fow: incuming
Cash flow: outgaing
Mot cash flow

Ei1}2 Commenst on your cash flow stluation retating 4o the subect product,

INVENTORIES
E1%  Actual and poteniiat effect ox inventories

Year 1 Year 2 Year 3

Volume

Valne

E12.2 Supply your invendorics For the subject product on the same basis as in E12.1 for the
last £2 calendar months as Annexurc Ei2.2.

Ei2.3 Iy the level of monthly invemories subject to foctuadon?  affinnative, please elabovate,
EI1Z.4 Wiatis the effect of the change in your inventories over the injary mvestigation period?

EMPLOYMENT
EE3  Aetuaal and poientiai negative cffect on employment
EI3.} Sepply the fobowing information regaeding enployment:

Year 1 Yenr 2 Yeur 3

Dhivect Tabout units;
produciion

Inckireet aboar wnils:
production

Tatal labotr wrls:
peoduction




Labour units: Selling
and Administrative

Rest of SACU:
Total labour units:
production

E13.2 Comment on the actual and potential negative effect on employment, including comments
on the possibility of moving employees to other production areas, the minimum number
of employees required to operate the machinery, etc.

WAGES AND SALARIES

E1l4 Actual and negative effects on wages and salaries

E14.1 Supply the following information regarding wages and salaries relating the subject
product:

—

Year 1 Year 2 Year 3

Total wages:
Production

Wages per employee

* - Indicate the time period, e.g. per hour, day, week or month
E14.2 Comment on the wage rates, indicating factors that have led to increases and/or decreases.

GROWTH
E15 Actual and potential negative effect on growth
E15.1 Supply the following information:

Year 1 Year 2 Year 3

Size of the SACU market
% growth from previous year

Your sales volume

Your growth %

Rest of SACU producers
volume

Rest of SACU growth %
Alleged dumped imports

Alleged dumped imports growth
%




i[ Other imports

I
I

| Other imports g.ru.,,,_.[ﬁ.%w

El52 Comment on the growth in the SACU market and factors affecting the growih.

CAPITAL AND INVESTMENT
El6  Ahility te raise capitul and investment
El6.1 Supply the following information regarding capital and investmenl:

Year § Year 2 Year 3

Total capital/investment in
subjecl product

Capital expenditure during year
on subject product

El6.2 Commentun your sbility to vaive additional capital or investments for the like product
and indicate whether such capital or investmenis would be internally sourced, provided
by your parent company or be provided by an outside instilulion.

E17 {ther Adverse Effects

Et7.1 Plesse provide appropriate explnations and evidence to suppon claims of elleged
ijorious effects in terms of {actual and potentialy effects in any of the following
relevanl arcag:

(i}
(i}
{iii}
)

{vi)
{vii)

cash flow;

inventories - Report the volume 2nd value of stocks of the like produoet;
cmployment - Report data on employmenl {or an estimale thereof) involved
in the production, administration and sales of the like product;

wages;

prowth;

ability to raise capital;

{viil} investments - Reporl any investmenls made related to production, administration

and salex of the like produc,

Ei7! Comnent on other faciors affecting domestic prices.

E17.3 Futurc plans or production ard capacity
Please comment on your lilare plans lor production and capscity of the products concerned
i1 Lhe evenl that:

{1} Countervailing Measures ave imposed; and

(B} Connlervailing Measures are not imposed.



E17 4 Future plans for sales

Please comment on your future forecasts for sales of the products concerned in the event that:
(a) Countervailing Measures arc imposed; and
(b) Countervailing Mcasures are not imposed.

E17.5 Please indicate any other injury information to be considered by the Commission and
not covered by the questions above.,

PARAGRAPHF THREAT OF MATERIAL INJURY
Note: It is not necessary to complete this section if you can prove actual material injury with
section E above.

Fl.l Where the applicant’s situation does not show actual material injury, it may lodge a
complaint for imposition of countervailing measures provided applicant successfully
shows that such imports pose a rcal threat of causing material injury to it.

F1.2 The determination of threat of material injury will be based on facts and not merely
on allegations. For this reason, the applicant must provide evidence showing that the
injury is clearly foreseen and immincnt.

F1.3 Where the application is only based on a threat of material injury, it is advisable that
estimates for all injury factors as contained in paragraph E be provided in addition to
the information requested below:

F14 Give information relevant to your allegation that the infliction of material injury is
imminent. The existence of sufficient freely disposable or an imminent, substantial
increase in capacity of the exporters may indicate the likelihood of substantially increased
subsidised exports to SACU.

F1.5 Substantiate any significant increase of allegedly subsidised imports into the SACU
market indicating the likelihood of substantially increased importation.

F1.6 Statc whether the products concerned enter the country at prices that will have a
significant depressing or suppressing effect on SACU prices and are likely to increase
demand for further imports. Substantiate your reply.

F1.7 Indicate the exporters’ inventories of the product being investigated. The built-up of
significant volumes of inventories in the exporting country is a factor that may indicate
the likelihood of substantially increased subsidised cxports to SACU.

F1.8 Indicate the state of the economy of the country of origin/export and its influence on
the operations of the manufacturcrs/cxporters.

Matcrial retardation

SACU companies potentially interested in producing a product may be discouraged to do so
due to imports of an allegedly subsidised product. When this occurs, those companies may
apply for countervailing relief alleging material retardation in the establishment of a domestic
industry. Any such application will nonetheless have to clearly document the efforts undertaken
to cstablish the domestic industry to produce the allegedly subsidised product.

SECTIONG  CAUSE OF MATERIAL INJURY

Note: In order to justify action against the alleged subsidised imports the Commission must
be satisfied that material injury is caused by the alleged subsidised imports. Further details on
causation are containced in the Countervailing Regulations.

General



Gl Gove the reasons for your belief that the atteped subsidised tmports are the cause of the
alleged material jury or threat thereof.

Imports

Yolume of the subsidised imporis

The volmnae of exports from a conntey siall nonnally be reparded as neghigible if the volume
of impors Toe the like product from that conntry is found Lo account lor kess than three per
cent of the (ots] imports of the Hke prodact info the SACL market, uniess countries which
individually account for Iess than three per cent of the total imiports of the like product into
the SACU market for the like product eotlectively account fur more than seven per cemt of the
total tmpods of the like prodoct into (be SACH muarket,

Give the following infarination on the tmports of the prodeet, being the subject of the application,
o Lhe Eatest Lhreg calendar years and separately on a monthly hasis for the period subsequently
to the end of tite last calendar year.

Yeuar f Year Year 2 | Yeuar Yeur 3 Yeur 3%
1% 2%

Subject counkries
1.
2,

Subtotal
Other countrics

Total

Year¥e, etc — express the volume of imports from the different countries as a percentage of the
toal voleme imports for the year.

G2.2 Import values per annum

......................................................................... U Yg.arYLdrEYcar T ] e 3
1% 2%

Yeur |

1.
2

Subtotal
Otler connkries

Total

Yearth, et¢ — express the valoe of inports from the different covutries as a percentage of the
tolat valec impords for the yoear.



G23 Import prices per unit

Yéu 1 Year 2 Year 3

Subject countries
1.
2.
3

Subtotal Other
countrics

Total

G2.4 If subsidised imports are alleged against more than one country, state the reasons why
you believe imports from the different countries may be cumulated.

G3  Monthly import statistics

G3.1 Import volumes per month

Attach as Annexure G3,1 a table indicating in the same format as under section G2.1, the
monthly volumes of imports from the various countries for the last 12 consecutive months. If
you believe that the statistics do not properly reflect the increasing trend in imports, you may
include the monthly import statistics for the last 18 consecutive months.

G3.2 Import values per month

Attach as Annexure G3.2 a table indicating in the same format as under section G2.2, the
monthly volumes of imports from the various countries for the last 12 consccutive months. If
you believe that the statistics do not properly reflect the increasing trend in imports, you may
include the monthly import statistics for the last 18 consecutive months.

G3.3 Price per unit per month

Autach as Annexure G3.3 a table indicating in the same format as under section G2.3, the
monthly volumes of imports from the various countries for the last 12 consecutive months, If
you believe that the statistics do not properly reflect the increasing trend in imports, you may
include the monthly import statistics for the last 18 consecutive months.

G4 Own imports
G4.1 Provide the following information on your own imports of the product:

Year | Year 2 Yca;3

Volume imported from countries
under investigation

Volume imported from other
countries

Total volume imported




Vatue impocted from countrics
uader investigation

Walue imported from ather i
counkrics

“Ftat value inporred

- Price per anit imported oo
countrics under investigation

Price per unit imparted from
wher conntries

Total average price per anil
ienported

G422  State your reasons for imporiing the product.

Ga.3  List all your transactions over the injory investigation perod in the following formal
{dupicate as required anck altach as Amtex G4.3):

Shipment/file Shipmenttile
number nnmber o

Ivoice date

BA S0 date

B SH) number
Voleme {onits)

Invoice termis {FORACIF, ete)
Exchange ratefforward cover rate . .
Ex-factory price {BWP)
Couts e FOL - ) ) B o
FOR price {(BWP)

Ocean fretght

Insurance

! CIF price (RWP)

Customns duty

Landing and clearing costs

Landed costs
Domestic lransport

In-slore cost







.Tot:tl SACLU p-mduccrs’ mnarket
share (%)

Market share of alieped
sobsidised imparts by country
i

2.

3.

Totalﬂ markei share of allegod
subsidised imports (%) N

Markel share of other imports

MAG.NITU!]E OF THE MARGEIN OF SUBSIDESATION
G7  Indicate how the magaitnde of the margin of subsidisation sappuorls your allepation that
subsidies is causing materizl injury to the SACEH industry,

Prices of non-subsidised prodocts avaiiable in SACU
G7.1 Indicate the prices of non-subyidised products avaitable in the market and the effect

thereof on SACU industry prices:

from countrics not alleged to be
subsidised y
Total SACU prodocers” market
share (%)

1.

2.
3.
4.

G72 The Conntervailing Regolations defines wnsuppressed selfing prive as “the price at
which the SACU industry would have been able to sell the like product is guestion ia
the absence ol subsidised imports, and can be determined with reference to —

{e} the expected or required retum of the SACH industry for the fike or simikar
prodact;

{B) the profit margins of the industry for the fike product before the entry ol the
subsidized imports;

(e} the prices obtaincd lor the like product by the indostry directly befure the entry
of the subsidised imports; ur

(" any other reasonable basis,

State whar your unsuppressed seliimg price is al present,



Other factors causing Injury.

G8.1
G8.2
G8.3
G84
G8.5
G8.6
G8.7

G838

G8.9

Indicate any contraction in demand for or changes in the patterns of consumption of
the product under consideration over the past three ycars.
Indicate any trade restrictive trade practices of and competition between the foreign
and SACU producers.
Indicate any recent developments in technology.
Indicate any other factors affecting the SACU prices.
Comment on the SACU industry’s export performance.
Comment on the productivity of the SACU industry vis-a-vis that of the exporting
countries.
Have you had any strikes, go-slows or lock-outs during the past twelve calendar months?
Please claboratc.
Indicate what the effect of the changing exchange rate has been on -
(a) Your production cost;
(b) your selling price; and
(¢) the price of the imported product.
Indicate any other factors affecting your sales or your sales prices, including the state
of the economy and the industry.

PARAGRAPH H: PROVISIONAL COUNTERVAILING DUTY

H1.1

H1.2

Atany time after an investigation has been initiated, a provisional a countervailing duty
may be imposed where a preliminary recommendation, approved by the Commission’s
Board of Dircctors, has made an affirmative determination that increased subsidised
imports are causing or threatening to cause material injury to the SACU industry and
the Board considered it nccessary or expedient that provisional measures be taken to
prevent further injury being caused while the investigations are being carried out. A
provisional countervailing duty can be applied up to a maximum of 200 days.

Please indicate whether you arc sceking the imposition of a provisional countervailing
duty. If you are requesting the imposition of a provisional measure, explain why you
consider the measure as a necessity.

PARAGRAPH I: GENERAL

Provide any other information or evidence you wish to bring to the attention of the Commission.



CERTEFFCATIHON

The undersigned certifics that att information herein supplied in response 1o the gquestionnaire is
comyplere and correct {o the best of his knpwiedge and beliet and undersiands Lhat the infurmation
submitted may be subject to audit and verification by the Botawana Trade Commission. The
undersigned has boen authorised {o represent (company name).

Dale Signature of authorised person

Nanze and titke of anthorised person (in pring)






ANNEXURE A
"OWER OF ATTORNEY

1, the pndersipned,

I my capacity as do herchy nominale, constitute and appoim
with power of substitution, to be my kawful AgeatfRepresentalive
in my name, phace and slead to represent {company amme} in the application for the inltiation
of a syfeguard investigation concerniag imporls of

And generaliy, for effecting the puposes nforesatd, to do or cause to be done whatsoever
shatl be requisife, as fully and cilectually, Foe alf intents and purposes, as niglit or could do if
personally present and acting herein: hereby ratifying, allowing and conflirming and promising
and agrecing to ratify, allow and coniirm atf and whatsoever mmy/our said Agent/Representalive
shatl lawfully do, or canse by be done, by virtue of these present.

SIGNED AT THIS DAY OF__ 202_ 1IN THE
PRESENCE OF THE UNDERSIGNED WITNESRES:

i {Name)

AS WITNESSES:

Cost and price build-up {See question E3.3.1) ANNEXLURY. E)31

The cast and price huild-up should refer to the average costs fur the 12-tnonth period under
investigation.






ILNET EX-FACTORY
PRICYE
{O&

12, Distrthution costs *

13 NET DELIVERED
PRICE
(H&ED)

i - Supply a fult Bt of materials, indicating the cost and volome of each material or component
* _ Rupply a detaited bredkdawn of the ilems.

Fndicate the production volume ot which the above cost and price build-ups are based.
This format serves @s an mdication of the details reguired hy the Commission. Hawever,
youL miay vse your owil format, provided titat the required amoumnt of detail is submirtted. This

information shookd be recuneilsble 1o your income slatements, Provide a detailed breakdown
of the basis of allecation in each case that'an allocation has heen made.

The cost and price huild-nps should reter fo the averapge coséy for the 12-monti: perled
under investigation for subsidisation.

MADE this 10th day of Febrmary, 2023,

TIROEAONE NT3IMA,
Minister of Trade and Entregrenenrship,




